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TOPICAL INDEX 


1 .Control and Regulation in General. 

§ 3. POWER TO CONTROL AND REGULATE. 

3—Insurance business is one of public interest, affecting all classes of people and property, 
and is therefore properly subject of legislative regulation and control, and domestic and 
foreign corporations engaged in insurance business must conform their business and 
contracts to statutes regulating and controlling them. State ex rel Allstate Ins. Co. v. 
Bowen et al. (Ohio) et nee anaes 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statute, which prohibited receiving application for or writing life insurance unless beneficiary 
had insurable interest or was related to insured, held constitutional. Salem Lodge, No. 21, 
F. & A. M. v. Swails. (Ind.) 

4—Statute giving injured party right to maintain action against insurer on obtaining judg- 
ment against insured and unsatisfied execution thereon is remedial in nature and should 
not be narrowly construed. Materazzi v. Commercial Casualty Ins. Co. (N. Y.) 1139 

4—Statutes precluding any one from receiving insurance applications except licensed resident, 
and requiring policies to be issued and countersigned by duly authorized resident agent, 
construed so that licensed foreign insurance company might not procure applications by 
mail, but only by personal solicitation by resident agent, held not to deny due process or 
equal protection, nor affect any one beyond territorial limits of state. State ex rel. 
Allstate Ins. Co. v. Bowen et al. (Ohio) ; raw dase ; ; . 

§ 8 RESOURCES AND SECURITIES. 

8—Statute prohibiting domestic insurance corporation from investing its funds, except not 
more than 50 per centum of its surplus funds, in stock of other insurance corporations 


held to include gift of stock of another insurance company. General Reinsurance 
Corporation v. Pink. (N. Y.) . os wad oa eal ous 

§ 12. REGULATION OF AGENTS AND BROKERS. ¥ 

12—Druggist to whom advertising company distributed automobile accident policies for 
delivery free of charge to customers making purchases held “soliciting agent” of insurance 

company within statute requiring that insurance agents obtain certificates of authority, 

though advertising company paid premiums before policies were delivered to druggist for 

distribution. Gentry v. Smith. (Ark.)........... Patera 

12%. RECIPROCAL OR INTERINSURANCE ASSOCIATIONS. 

4—Indemnity policies issued by unincorporated reciprocal indemnity association held not 

exempted from general insurance laws under provision of reciprocal insurance statute 

that no law relating to insurance should apply to exchange of such indemnity contracts. 

Casualty Reciprocal Exchange of Kansas City. Mo. v. Bounds. (Ark.) 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 17. —— APPLICATION OF LOCAL LAWS. 

17—Foreign insurance company, incorporated for profit and maintaining reserve, which 
operated under assessment plan, held subject to general insurance laws of state, and hence 
policy of insured who had not paid assessment payable during July was in effect at time 
of his death in August because of statutory requirement of one month’s grace for payment 
of premium. National Life Co. v. McKelvey et al. (Tex.) . ; ; , EPO 

§ 20. —— LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20—Refusal of state superintendent of insurance to renew licenses of foreign insurance 
companies held proper, evidence supporting superintendent’s conclusion that advertising 
of companies was misleading. Statute providing that no “‘person” should receive insurance 
applications unless a resident and duly licensed did not refer exclusively to insurance 
agents, word “‘person’”’ comprehending corporations. Where state superintendent of insur- 
ance refused to renew licenses of foreign insurance companies, Supreme Court would 
not require such renewal on claim that companies had subsequently eliminated advertising 
complained of and had substantially complied with requirements of insurance department. 
State ex rel. Allstate Ins. Co. v. Bowen et al. (Ohio) ; cad “S eae Kae ws 

§ 23. ——- REPORTS AND SUPERVISION AND CONDUCT OF BUSINESS. : 

23—State superintendent of insurance, in dealing with foreign insurance companies and with 
insurance agents generally, is vested with sound discretion, in exercise of which he is 
answerable to no one, except for abuse. State ex rel. Allstate Ins. Co. v. Bowen et al. 
(Ohio) 1445 
26. ACTIONS. oc 

26—Inaction against subscriber of insolvent foreign reciprocal insurance association to recover 
assessments due on interinsurance contracts, service of summons on auditor of state who 
had been designated as agent for service by oer in fact for subscribers, acting 
pursuant to subscribers’ written authority, held valid. olf v. Taggart. (Ind.) wawe 


II. Insurance Companies. 

(A) STOCK COMPANIES. 

§ 41. INSOLVENCY AND DISSOLUTION. 

§ 44. ——- REMEDIES AND PROCEEDINGS ON INSOLVENCY. 

44—New Jersey statute authorizing insurance commissioner to liquidate insolvent insurance 
company does not vest him with legal title to property of corporation taken into his custody, 
but title thereto remains in corporation, regardless of jurisdiction where property is located. 
Filing claim on judgments against insolvent New Jersey insurance corporation with 
statutory liquidator held not election to pursue collection of judgment only in New 
fersey, hence did not preclude judgment creditor from instituting action in Delaware 
y foreign attachment and attaching property of corporation located in Delaware. Phila- 
delphia National Bank v. New Jersey Fidelity & Plate Glass Ins. Co. (Del.) ............ 

44—Insurance commissioner of commonwealth of Pennsylvania, who was vested with title 
to assets of Pennsylvania reciprocal insurance association ordered to be liquidated, held 
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entitled to maintain action in Indiana to recover assessments due from subscriber on 
interinsurance contracts. Wolf v. Taggart. (Ind.) 

44—Insurance company’s state representative, in absence of proof to contrary, held without 
authority to cancel outstanding policies because of mere appointment of receivers for com- 
pany on ground of mismanagement by company’s officers, so as to render company liable to 
policyholders 7 eesue premium on pro rata basis. Maxson v. Manufacturers Liability 
ns, : 

44—Determination made by receivers of insurance company as to insurance broker’s claims for 
return premiums on policies, after full and fair hearing, would be sustained on appeal, 
where determination was amply supported by better quality of evidence. Maxson v. 
Manufacturers’ Liability Ins. Co. ‘aed 

§ 49. PROCEEDINGS TO ENFORCE DISSOLUTION. s 

49—Act requiring fulfillment of prescribed conditions before insurance company can be placed 
in hands of receiver held inapplicable to suit by insurance commissioner to enjoin company 
chartered by superior court from conducting insurance business without being chartered as 
insurance company. Comptroller general, as insurance commissioner, held authorized to 
institute suit to enjoin company from conducting insurance business without being chartered 
as insurance company. In suit by insurance commissioner to enjoin company from con- 
ducting insurance business without being chartered as insurance company, evidence author- 
ized grant of interlocutory injunction on ground that contracts issued by company con- 
stituted policies of life insurance, and that company, in issuance of such contracts, was 
doing life insurance business contrary to law, notwithstanding contracts were called stock 
certificates and entitled holders to stated mortuary service or merchandise on conditions 
oo aa by charter and by-laws of company. - Benevolent Burial Ass’n, Inc. v. Harrison. 
(Ga. ; ‘ ‘ 

(B) MUTUAL COMPANIES. 


§ 54. CONSTITUTIONS AND BY-LAWS. 

54—Member of mutual fire insurance company was bound by rules and provisions of by-laws 
limiting authority of directors of company to insure wooden buildings less than 100 feet 
distant from other buildings to fire originating on premises, and was conclusively 
presumed to have had knowledge of them and limitations thereby placed on power of its 
agents and employees. Pulaski & Giles Mut. Ins. Co. v. Downs. sp 

§ 55. MEMBERS. 

55—School district held ‘person’ within County Mutual Fire Insurance Act, and hence 
authorized by statute to become member of mutual insurance company, in view of 
statutory authority given school trustees to insure property of their districts in mutual 
insurance company. Miller v. Johnson, County Auditor, et al. (Cal.) 


III. Insurance Agents and Brokers. 

(A) AGENCY FOR INSURER. 

§ 76. EVIDENCE AS TO AGENCY. 

76—Where life policy was operative at time of insured’s death only if. amount represented 


by former indebtedness against policy was paid, proof of authority of agent who allegedly 
collected the money as well as proof of the agency was necessary for recovery on policy. 
Kentucky Home Life Ins. Co. v. Mosley. (Ark.) ..............-0000: 
§ 83. LIABILITIES OF AGENTS AND THEIR SURETIES. 
(2). For failure to cancel or reduce policy. ? 
83(2)—-Insurer instructing issuing agents to cancel fire policy immediately held not entitled 
to recover damages against agents, who allegedly make reasonable efforts to cancel policy 
on which insurer was held liable, but were unable to do so before fire occurred. 
Caledonian American Ins. Co. of New York v. Bensen et al. (N. Y.) .... 5 : 
83(2)—Where insurer wired agent on April 9th to cancel fire policies. which provided for 
cancellation upon five days’ notice, agent who received wire following day, but failed to 
notify insured of cancellation, held not liable to insurer which paid on policies for loss 
sustained by fire on April 14th. American Ins. Co. of Newark, N. J. v. Blake. (Okla.) 
83(2)—Insurance agent peremptorily ordered to cancel risk has duty to exercise reasonable 
diligence to execute order, and is liable to insurer for proximate damages resulting to 
insurer from his neglect to do so, unless agent can show some valid reason for failure to 
follow order. Local policy writing agent’s neglect for more than five weeks to carry out 
insurer’s instructions to cancel fire policy held, as matter of law, failure to exercise 
good faith and reasonable diligence, entitling insurer to recover resulting damages on 
agent’s faithful performance bond, notwithstanding that insurer or insurer’s special agent 
had power to cancel policy. Washington et al. v. Mechanics & Traders Ins. Co. (Okla.) 

§ 84. COMPENSATION OF AGENT. 

. In general. 
84(1)—Term ‘drawing account” as used in clause of insurer’s contract with its agency 
supervisor, providing that supervisor should have drawing account of $75 payable weekly, 
in lieu of salary and expenses, held without ambiguity to mean that, whatever the amount 
drawn by supervisor under contract, such amount was in form of salary for services and 
not an advance against commissions to be earned. Where term “drawing account’’ as used 
in clause of insurer’s contract with agency supervisor providing that supervisor should have 
drawing account of $75, payable weekly, in lieu of salary and expenses, was free from 
ambiguity, rejection of insurer’s testimony, in action on contract, to effect that term 
“drawing account” had meaning peculiar to insurance business by custom and usage when 
used in agency contracts, held not error. Bankers Union Life Ins. Co. v. Atschel. (Colo.) 
(2). Right to commissions. 

84(2)—Insurance agency which failed to obtain percentage of commission on policy issued by 
insurer other than ageny’s principal only by reason of agency’s demand wholly beyond any 
contract right with principal held not permitted to evade consequences thereof and hold 
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principal for loss of commission on placement by other insurer. Homer Warren & Co. 
v. Ocean Accident & Guarantee Corporation, Ltd. (Mich.) die dae aise ares core 
4). Commission on renewals. 


( 
84(4)—Where insurer’s contract with agent provided for payment of renewal commissions on 
policies written by agent, failure of insurer to pay entire commission on one renewal 
held not breach of entire contract at agent’s election, since procurement of each policy 
was separate transaction making contract divisible in character. i 


1sa¢ _ Where right of agent 
to renewal commissions under contract depended upon his remaining with insurer and 


writing certain amount of insurance, agent, who ceased work for insurer because entire 
commission on one renewal was not paid, held precluded from claiming commissions on 
premiums subsequently collected on policies written by him before he terminated his 
employment. Billington v. State Life Ins. Co. (Tex.) ; ‘ 
(6). Actions for compensation. 

84(6)—Insurer held not liable in trespass on the case to agency for commission which 
agency would have earned on policy insuring city against boiler, machinery, and electrical 
breakdown in power station, which policy was issued by another insurer, because of 
failure to inform agency of segregation of servicing engineer’s which was reason for 
city’s failure to write policy with agency, since insurer’s failure to so inform agency was 
at most a branch of contract and not a tort. Homer Warren & Co. v. Ocean Accident 
& Guarantee Corporation, Ltd. (Mich.) ‘ 4 ; ; 

84(6)—In action by agent to recover renewal commissions provided in contract with insurer, 
parol evidence that understanding with parties at time contract was entered into was that 
agent’s employment would be permanent held inadmissible, where it had not been alleged 


that such understanding was omitted from contract through fraud, accident, or mistake. 
Billington v. State Life Ins. Co. (Tex.) 


14 
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53 


1168 
§ 85. BREACH OF CONTRACT BY PRINCIPAL. 


85—Where agency contract provided for contract’s termination at will of either party upon 
60 days’ notice, notification of agent by insurance company to cease writing insurance 
immediately, and wind up business within 60 days, held not breach of contract entitling 
agent to damages, especially where notice was given pursuant to company’s announced 
plan to withdraw from state, and company paid agent’s customary drawing account 
during 60-day period. Even if agency contract required insurance company to continue 
its business for 60 days afer notice of termination of contract, agent could not recover on 
such theory, where he sued, not for commissions he could have earned in such 60-day 
period, but for damages measured by the destruction of his business. Foster v. Lincoln 
Fire Ins. Co. of New York. (U. S. 

EXTENT AND EXERCISE OF POWERS OF AGENTS. 

; GENERAL OR SPECIAL AGENTS. 
‘General agent’? of insurance company has authority coextensive with that of principal. 
Gibson v. Texas Prudential Ins. Co. (Mo.) ais ; ; : . : 
Insurer’s agent authorized to make contracts and issue policies on satisfactory risks within 
designated territorial limits held “general agent” for insurer. National Liberty Ins. Co. 
of America v. Jones et al. (Va.) ; 1 

§ 90. EFFECT OF PROVISIONS OF POLICY. f 

90—Insurance company in absence of controlling statutes has right to limit its agent’s authority 
and to provide that knowledge of soliciting agent concerning matters material to risk shall 
not be imputed to company. Silverman v. New York Life Ins. Co. 

= 92. EVIDENCE AS TO AUTHORITY. 

92-—Evidence of agent’s power to take applications for insurance, forward them to insurer, 
collect first premium, and deliver policies when issued to applicants does not show 


authority of agent to make contracts of insurance. Byrne v. Prudential Ins. Co. of 
America. (Mo.) 


§ 94. RATIFICATION. 

94—Facts showing that beneficiaries made contract with insurer’s agent, who acted without 
authority, for life policy insuring beneficiaries’ daughter effective immediately rather than 
at time stated in application, paid two weeks’ premium, and presented claim for death 
of daughter, and that insurer did not tender premium until day of trial and then did not 
deposit it with clerk, authorized finding that insurer ratified unauthorized act of agent 


390 


451 


and was bound thereby. King et al. v. Mutual Life Ins. Co. of Baltimore. (Mo.) 1275 


(B) AGENCY FOR APPLICANTS OR INSURED. 


§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

R 98. IN GENERAL. . ' 

98—Acts of agent in dual capacity as policy-writing agent for fire insurance company and as 
agent for insured held unobjectionable, where agent acts in entire good faith and with du 
authority from both principals. Home Ins. Co. v. Campbell Mfg. Co. (U. S.) 

§ 106. BREACH OF CONTRACT BY PRINCIPAL. 

106—Contract obligating partnership to procure all its insurance through named broker held 
to apply to partnership’s public liability and workmen’s compensation insurance also 
especially where, even if contract were ambiguous, parties had signified their intention 
under the contract by partnership having in previous year procured such insurance from 
such broker and broker having delivered it to partnership. I. Tanenbaum & Son. v. 
Taglareni et al. (N. J.).. 

IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 


: ‘ f Pw fod el - aan 
114—One having no insurable interest in life of a person cannot have such life insure 
himself eaamned as beneficiary or become substituted beneficiary in policy already issued, 
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but one may insure his own life and designate whom he pleases as beneficiary. Yett’s 
Adm’r et al. v. Yett. (Ky.) 1236 
114—Where insured applied for life policy and paid premiums thereon, rights of intended 
beneficiary could not be defeated under noninsurable interest rule, where beneficiary’s bill 
alleged that insured, after having been abandoned by his family, lived in beneficiary’s home 
as member of family for six years next preceding insured’s death. Merriam v. National 
Life & Accident ins. Co. et al (Tenn.) 
114—Marine insurance cannot be created against injury to property in which insured has no 
insurable interest. Chase v. Hammond Lumber Co. et al. (U. S.) 899 
114—-Party insuring human life must have insurable interest therein if insurance is effected 
for his own benetit, and must prove such interest to recover. Interstate Life & Accident 
Co. v. Cook. (Tenn.) . 
§ 115.5 WHAT CONSTITU TES INTEREST IN PROPERTY. 
115—Owner’s judgment creditor has an insurable we ge in owner’s property as regards 
fire insurance. First National Bank of Charleroi et al. v. Newark Fire Ins. Co. (Pa.) 171 
(5 Mortgagor and mortgagee 
115(5)——Morigas 1 tandarc yss payable clause in fire policy has contractual interest. 
Union Cer Lite lr Co. v. Clinton Mut. ins, Ass'n et ai. (Olio) 1101 
(Ss). . f ot marine su I 
115(8)—-Barge owt iook out insurance on cargo for account of “‘whom it may concern” 
had in nierest and was covered by the cargo policy. Chateaugay Ore & Iron 
Co. \ Kasterr ansp. Co. cl oe | 1113 
§ 116. WHAT CONST ITUTES INTEREST IN HUMAN LIFE OR HEALTH 
(1). In general. 
116(1)—Policy. issued to beneficiary insuring life of beneficiary’s boarder who was not a 
relative and in whom beneficiary d no insurable interest, held void. Interstate Life 
& Accident Co. v. Cook. (Tenn.) ite os Oe 


V. The Contract in General. 

(A) NATURE, REQUISITES AND VALIDITY. 

§ 124. NATURE OF CONTRACT. 

124-—-In absence of pleading and proof to contrary, group policy was considered to be of 
same class as old line insurance, as against contention it should be considered as a co-opera- 
tive insurance association whose beneficiaries are restricted by statute. Yett’s Adm’r vy. 
Yett. (Ky.) eit ‘a vache ee ee 1236 

124—“‘Insurance policies” are contracts to indemnify against contingent losses. Nash v. 
New York Life Ins. Co. (Mich.) 289 

124—Life policy in which amount to be paid | upon death of ‘insured and ‘payments keeping 
policy in force are unalterably fixed is “old line” policy, since one or other of such 
amounts must be contingent to constitute “assessment policy.” Life policy providing 
that face of policy should be collected from persons holding similar policies, but calling 
for payment of stipulated amount and issued upon application providing for payment of 
assessments not to exceed designated amount which was regularly charged insured held 
“old line’ policy, and hence insurer was not entitled to statutory exemption relating to 
assessment companies with respect to policy. Fowler v. Missouri Mutual Ass’n. (Mo.) 733 

124—“‘Insurance”’ is a contract of ee Midler vy. Continental Ins. Co. (N. Y.) 1399 

§ 125. WHAT LAW GOVERN 

(2). Place of pn 

125(2)—Where life insurer was doing business in Texas, its medical examiner, who examined 
insured in Texas, and its agent, who solicited insured, resided in Texas and policy was 
delivered and first premium paid in Texas, policy held governed by laws of Texas, and 
hence beneficiary recovering judgment against insurer in action on. policy was entitled 
to penalty and attorney’s fees, though laws of Oklahoma where policy was ew’ made 
payable did not authorize them. Atlas Life Ins. Co. v. Standfier. (T oe) 

§ 128. EXECUTORY AGREEMENTS TO INSURE. 

(2). Actions on agreements. 
128(2)—-Insured held entitled to recover for breach of contract to issue fire policy which 
was executed contemporaneously with oral agreement for cov erage until issuance of policy 

on following day, notwithstanding that insured failed to ascertain reason for failure of 
insurer to deliver policy according to agreement ere agent customarily kept policies 
in vault for safe-keeping. National Liberty Ins. Co. America v. Jones et al. aig ) 1390 
129. POWERS OF AGENTS IN RESPECT TO CONTRACTS IN GENERA 

129—Mistake of local agent of insurance company in description of automobile in tase 
original policy and in issuing erroneous transfer policy held to be mistake of company 
which could not be taken advantage of by company in suit on policy. Massachusetts 
Bonding & Ins. Co. v. Piedmont Service Station, Inc. (Va.) 


§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 
130(1)—Agreement or meeting of minds of parties is essential to making of insurance contract. 
Where application for industrial life policy was signed by insured’s half-sister, insured 


held not to have entered into insurance contract where consent to application, knowledge 
of, or ratification of issuance of policy was not shown. 


Byrne v. Prudential Ins. Co. of 
America. (Mo.) 
130(1)—Normal function of insurance ‘application is as a proposal to enter into an insurance 
contract with the setting forth of information thought material by insurer to enable it to 
determine desirability of making such contract. First Trust Co. of St. Paul et al. v. 
Kansas City Life Ins. Co. (U. S.) .. 
130(1)—Loan of policy for inspection, even when no written evidence of transaction exists, 


does not make prospective insured liable for premium nor company liable as insurer. 
5 é 


Harris et al. v. Travelers’ Ins. Co. (U. 1178 
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130(1)—-Changes in condition material to the risk, which occur between opening of negotiations 
for insurance and issuance of policy, must be disclosed. Reilley et al. v. New York Life 
Ins. Co. (Wash.) ead amas 

(2). Necessity of acceptance and approval. 

130(2)—L ife insurer’s agreement, in consideration of premium payment, that upon approval 
of application at home office, insurer would, in event of death of person to be insured 
before issuance of policy pay beneficiary insurance which would have been due had policy 
issued held not to create contract of insurance, in absence of approval of application at 
home office. Beneficiary’s petition for breach of life insurance contract held not to state 
cause of action, where not showing that application for issuance of policy had been 
approved at home office. Hill v. Life & Casualty Ins. Co. et al. (Ga.) ; 

130(2)—-Where insurance agent did not countersign policies because he was not certain that 
insurance would be acceptable by his companies and policies had not been delivered nor 
premiums paid at time of fire, policies held not in force. American Central Ins. - et al. 
v. Brenner. (Okla.) 5 

(3). What constitutes acceptance. 

130(3)—-Insurer’s preparation of life policy together with supplemental ‘application and 
receipt to be forwarded to insured after receipt of net premiums, including premium for 
coverage from date of acceptance of application to date of delivery of policy, as requested 
by insurer in offer to issue policy on terms different from those of insured’s original 
unapproved application, held acceptance of application creating binding contract under 
provision of application that where first premium accompanied application and policy 
issued as originally applied for, insurance should be effected upon approval of application, 


although policy was never oe because of death of insured. United Fidelity Life 
Ins. Co. v. Handley. (Tex 


§ 131. VALIDITY OF ORAL CONTRACT. 
(1). In general. 
131(1)—Temporary oral insurance contract is valid only until wirtten contract can be executed 
and in no event beyond thirty-day period. Oral agreement to issue policy is valid and 
action for damages will lie for failure of insurer to deliver policy in accordance therewith 
at time stipulated, or within reasonable time in_action for breach of contract, or suit 
for — performance. National Liberty Ins. Co. of America v. Jones et al. (Va.) 
(2). Authority of agent. 
131(2)—Soliciting agent of insurer having authority merely to take applications and transmit 
them to home office of insurer, where risk was passed upon and policy issued or refused, 
could not bind insurer by oral agreement of insurance, hence, where written policy had 
-_ been issued, no recovery could be had. Mutual Benefit’ Health & Accident Ass’n 
Edwards. (Okla.) 
131¢ 3)- General agent of insurer had power to make contemporaneous temporary oral contracts 


for fire coverage until following day and to issue fire — on following day. National 
Liberty Ins. Co. of America v. Jones et al. (Va.) 


(3). Merger in policy subsequently issued. 
131(3)—Oral contract for fire coverage until issuance of written policy on following day held 
valid but not to entitle insured to recover thereunder for fire loss occurring more than 


thirty days thereafter where written contract was never issued. National Liberty Ins. 
Co. of America v. Jones et al. 


(Va.) 
§ 132. BINDING SLIPS OR MEMORANDA. 
Under Georgia statute defining fire insurance contract, insured could not recover for 
fire loss under binder contract which stated only that certain insurance companies were 
bound to indemnify insured against damage by fire to his buildings and machinery, since 


duration of risk and amount of premiums to be paid were not disclosed. J. T. Knight 
& Son, Inc. v. Superior Fire Ins. Co. (U. S. 


) 
§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 

133(1)—Statute prohibiting contract of insurance other than those plainly expressed in policy 
issued thereon held not intended to prevent issuance of group policies by insurer to 
employer. Page v. Prudential Ins. Co. of America. (Ala.) 

133(1)—-No form other than statutory form of standard fire policy may be used in the state. 
First National Bank of Charleroi et al. v. Newark Fire Ins. Co. (Pa.) 

133(1)—Portion of insurance application containing questions, answers, and signature of 
insured held separable from remainder of application in determining applicability of 
Minnesota statute requiring form of life policy to be ap roved by, Insurance Commissioner 
as condition of its issuance. Under Minnesota law, word “policy,” as applied to insurance, 
may be an ambiguous term and may mean entire contract between parties, or it may mean 
that part of the contract excluding attached papers which define none of the terms of 
insurance. Minnesota statute requiring form of life policy to be approved by Insurance 
Commissioner as condition of its issuance held not to apply to portion of application con- 
taining questions, answers, and signature of insured; hence such portion of application 
was properly admitted in suit on policy, notwithstanding application had not been sub- 
mitted for approval of commissioner by insurer. First Trust Co. of St. Paul et al. 
Kansas City Life Ins. Co. (U.S. 5 

133(1)—Under Georgia statute defining fire insurance contract and ‘requiring contract to be in 
writing, valid fire insurance contract must disclose in writing duration of risk insured 
against and amount of premiums to be paid. J. T. Knight & Son, Inc. v. scpuiiee oe 
Ins. Co. U. &) 

§ 134. PAPERS ACCOMPANYING POLICY. 

(2). Necessity of attaching copy of application. 

134(2)—Representations in application will not avoid life policy unless both false and fraudu- 
lent, where application is not attached to and made party of =. since such aqgteetion 
is not part of insurance contract. Gulf Life Ins. Co. v. Le Croy et al. (Ga.) 


v. 
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§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Insurance contract may arise without delivery of policy or prempenet - cept: 
if parties so intend. Harris et al. v. Travelers’ Ins. Co. (U. S.) 
(2). Sufficiency and effect of delivery. 
136(2)—Where life policy was sent to soliciting agent of insurer for delivery to insured, 
agent became agent of both insurer and insured for purpose of delivery. Mailing of 
life policy to insurer’s agent and agent’s retention thereof for 10 days held “delivery” 
of policy within provision of application requiring actual ‘‘delivery’’ before insurer’s 
liability should attach. Jefferson Seandecd Life Ins. Co. v. Lyons. (Fla.) cs 
136(2)—Where life pees was in force during insured’s life, fraud of beneficiary in con- 
aia death of insured at time beneficiary paid premium notes and obtained delivery 
= olicy could not change contract and relieve insurer from liability on policy. State 
issouri ex rel. Kansas City Life Ins. Co. v. Ferry T. Allen et al. Judges. (Mo.). 
136(2)—Execution of life policy by insurer and mailing of it to insurer’s general agent held 
not “delivery” of policy so as to make policy effective from date of mailing, where 
general agent was to deliver policy to escrow holder as part of transaction by which 
insurer was to make loan on realty owned by insured. Jefferson Standard Life Ins. 
Co. v. Munthe. (U. 
4). Effect of condition 7 to delivery while insured is in good health. 
136(4)—Provision of group policy rel — insurer from liability in case insured was not in 
go health at time of delivery of certificate held valid and to preclude direction of verdict 
or insured’s beneficiary where insured was alleged to have been ill and insane at time 
certificate was issued without medical examination. Federal Union Life Ins. Co. v. 
Lambert. (Ky.) 
136(4)—Provision in application for life policy that there would be no liability until policy 
was delivered while applicant was in good health was not “condition precedent,’’ and 
applicant’s statement that he received policy while he was in good health was only a 
representation of opinion which did not void policy unless nt made, notwith- 
standing applicant suffered from latent serious disease. United Ben. Life Ins. Co. v. 
Knapp. (Okla.) 
136(4)—In action on life policy, plaintiff must show compliance with condition of policy that 
it should become effective only if delivered and first premium paid while insured was 
in good health. Mutual Life Ins. Co. of New York v. Royal. (Mass.). 
136(4)—Where by terms of application agent of insurer was not authorized to deliver policy 
except on payment of first premium, and then only iif applicant had not consulted or been 
treated by physician after examination by insurer’s examiners, life policy delivered by 
agent without receiving premium, where agent subsequently accepted check for premium 
with knowledge that insured had undergone operation, and received payment after insured’s 
death, held not lawfully delivered and not binding contract against insurer. Silverman 
v. New York Life Ins. Co. ( ) 
136(4)—Condition that life policy which required no medical examination should not become 
effective if on date of issuance insured was not in sound health held not within statute 
providing that representation made by insured in procuring contract should not avoid 
policy unless made with intent to deceive or unless matter misrepresented increased risk 
or contributed to loss. Compliance with provision *, life policy, which required no 
medical examination, that policy should be void if on date of issuance insured was not 
in sound health, held condition precedent to liability. Where life policy which waived 
medical examination provided that policy should be invalid if on date of issuance thereof 
insured was not in sourd health, insurer was not liable where insured died of heart 
disease which existed when policy was issued. Clark vy. Prudential Ins. Co. of America. 
is. ; 
(5). “Acceptance and effect thereof. 
136(5)—Insured held bound by conditions of life policy in view of ii + to read policy and 
object to failure of policy to properly contain stipulations agreed upon. Failure of insured 
to read life policy or otherwise learn of provisions held to furnish no legal ounds for 


nullifying conditions, where nr was only contract which insured had with insurer. 
Pisker v. Metropolitan Life Ins. 


(N. J. 
136(5)—Party who accepted term jife. ‘policy with disability benefits and keeps it until loss 


occurs cannot in a suit at law on it ask to have wr enforced otherwise than os 
to its terms. Travelers’ Ins. Co. v. Wolfe. (U. S.)....... ; 


§ 137. PAYMENT OF PREMIUMS OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—Payment of “premium,” which is agreed — or consideration paid an insurer for 


undertaking to indemnify insured against specified peril by insured, is condition precedent 
to or at least concurrent with assuming of any liability by insurance company. Under 
automobile liability policy providing that there should be no liability during period in 
which insured was in default for payment of any part of premium, insurer held not liable 
on policy for accident occurring October 14, where first premium, which was due October 
3, was not paid until October 16, notwithstanding provision that in case of loss before 
first premium was paid such premium would become automatically due and failure to pay 
premium within ten cove after receiving written _notice would relieve insurer of liability. 
Kehoe et al. v. Automobile Underwriters, Inc. (Pa.) 
137(1)—Insurance contract may arise without delivery of policy or prepayment of premium 
if parties so intend. Harris et al. v. Travelers’ Ins. Co. 
. Necessity of payment during continued good health or lifetime of insured. 
137(2)—Application for term life policy with disability benefits providing that policy should not 
take effect unless first premium should be paid, while insured was in good health, and 
policy providing that it should be effective from October 3, 1927, held to mean that 
policy should not take effect unless first premium was paid while insured was in good 
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health, but that when it did take Get. it should woe: from date therein stated. 
Travelers’ Ins. Co. v. Wolfe. (U. S. Sime reaitee wane betes eo oes 
(3). What constitutes payment 2, general, 
137(3)—Payment of net premiums to insurer held payment of first premium within provision 
of application that policy should become effective at date of approval of application where 
first premium accompanied application, where insurer had instructed agent to forward net 
premiums should insured speeas terms ween which issuance of policy was offered. United 
Ue Ee ee Ge I CRIS so Seiien ect wcascas vaste tartvascceteneatccee 529 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Provision in policy restricing or limiting liability of company is valid provided it 
is not illegal, unreasonable, or contrary to public policy. Deller Union Life Ins. Co. 
ee ee oS ae re ee arr re ae eee. 722 
138(1)—Parties to automobile liability policy had right to insert any provision they agreed on, 
provided it was pot unreasonable, illegal, or contrary to public policy. Sun Indemnity Co. 
G,- M: . TRED oc nd we catin ac sac wu atenigcdeyicaigte ne ale cd tea W ae pecleen wea siod 1420 
138(1)—Where insured at time of taking out additional life policy was not entirely without 
understanding, and incompetency had not been judicially determined, money paid by him 
= such policy, in absence of rescission of policy, held a subject to be ae ts insurer 
0 pay premiums on other policies held with it by insured, so as to avoid a eiture s 
oe other policies because of nonpayment of premiums. Davidson et al. v. National Aid 
SO UU | SRR 0s. 55:06. o's placate aang ae eae etd coal uw wa alace woecnl anak accolade wera eens 520 
138(1)—Irrespective of existence of insurable interest, life policy procured by one without 
knowledge and consent of person whose life is insured is void as against public policy, 
notwithstanding insurer knew at time it issued policy that insured did not know thereof. 
Inteveietes [aes @ Aas Ge. S.C CRON aces cacet¥enwccsewentuckense<eenes 779 
138(1)—Nearly any kind of agreement that is not contrary to law or public policy may be 
included in term life policy with disability benefits, and insurer may a such condi- 
tions as it deserves. Travelers’ Ins. Co. v. Wolfe. Ces. Bede Salina 8 
Discrimination between insurants. 
138(2)—Statute prohibiting making of insurance contracts discriminating between insureds 
of same class in respect to premiums charged held not to render void a life policy 
containing an annuity feature or to prevent suit thereon by insured where, by mistake 
without fault on part of insured, insurer had agreed to pay a higher annuity rate than 
ordinary rate. National Fidelity Life Ins. Co. v. Gerard. (Okla.) 1025 
138(2)—Where life policy option provided that in case of surrender or lapse owner or 
assignee of policy might have extended term insurance for full amount of policy for 
such term as cash surrender value would purchase, provision in such option that where 
the policyholder had borrowed on the policy the extent of the insurance would be thereby 
reduced proportionately in its amount rather than in its term held void under statute 
as being an unlawful discrimination by the insurer between borrowing and nonborrowing 
policyholders. Ringstad v. Metropolitan Life Ins. Co. (Wash.) 124 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Generally conditions affecting validity of insurance contract at its inception may be 
waived by insurer’s agent, and are waived if so intended, although conditions remain in 
policy when delivered, and limitations in policy upon agent’s authority to waive such 
conditions otherwise than in writing attached to or indorsed upon policy refer to waivers 
made after issuance of policy, but general rule does not apply where limitations on 
agent’s authority are contained in application attached to and made part of policy. 
National Fire Ins. Co. v. Thompson. (Ga.)... eras 7 ; Za 
141(1)—Where third party is authorized by insured to ‘sign application for industrial life 
policy and does so in reliance on agent’ s statement that signature of insured is unneces- 
sary, failure of insured to personally sign application, as required by directions thereon, 
is no defense to action on policy, since knowledge of agent is imputable to insurer. 
Byrne v. Prudential Ins. Co. of America. (Mo.) 995 
141(1)—Garment company held entitled to recover for loss of merchandise belonging to it on 
fire policy which was issued by agreement with insurer’s soliciting agent in name of store 
manager to prevent wholesale customers of company from knowing that it was engaged 
in competitive retail business, and which did not name company as insured, since knowledge 
that company was contracting party was imputed to insurer. Lambert et al. v. Connecticut 
Wee Pe. CO, a «6 hae Sic cc sde gunn able nidaeanyny 3s Cees weed ean ane ceomnends 157 
141(1)—Provision of written a plication for life policy that there should be no insurance cen- 
tract until policy was ieomelt and delivered and first premium paid during insured’s lifetime 
held binding, notwithstanding alleged waiver by soliciting agent and district agent, where 
express provision was contained in application forbidding waivers, in absence of proof of 
authority of such agents to _ insurer under alleged waiver. Veser v. Guardian Life 
Ins, Co, of America. (QMO)... 20. c ccc esnc ese seses gecverncesaiad se nsnede wens se 508 
141(1)—Where fire insurer inserts condition in policy favorable to itself, breach of which is 
to invalidate insurer’s promise to pay, though it knows that condition is inapplicable to 
the facts and will frustrate purpose of parties applying for insurance protection, insurer, 
in absence of fraud by other parties, is estopped to set up breach of such condition. First 
National Bank of Charleroi et al. v. Newark Fire Ins. Co. (Pa.).................005. 171 
(2). Payment of first premiums. 
By acknowledgment of receipt of premium. 
141(3)—Recieal in policy of payment of premium would not P binding in absence of 
delivery. Jefferson a eS Sa Rs A er eer 5 
(4). Estoppel of insured. 
141(4)—Doctrine of estoppel held available to insurer as well as insured in action on fire 
policy. Home ins, Go. wv: Compeels Tee: G6 Ce Gy cn ccc ie cccabevnecssasiuecenss 854 
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(5). Estoppel to plead ultra vires. 
141(5)—Mutual insurance company organized and doing business on assessment plan issuing 
level premium policy providing for payment of fixed amount upon death of insured held 


estopped to assert that policy was ultra vires. Fowler v. Missouri Mutual Ass’n. (Mo.) 733 
§ 143. REFORMATION. 
(1). Grounds of reformation in general. 
143(1)—-Where insurance policy does not represent parties’ intention because of fault or 
negligence of agent writing policy, policy may be reformed so as to express contract as 
it was intended to be made. Security Ins. Co. of New Haven, Conn. v. Deal et al. (Okla.). . 1384 
(3). Fraud and mistake in general. 
143(3)—Insurer which had, immediately prior to woman’s application for policy containing 
disability clause, changed its rate of indemnity from “full to half indemnity for woman 
held not entitled to reform issued policy providing for full indemnity, in absence of 
evidence that insured knew indemnity promised her was an error, or that she had agreed 
to accept half indemnity, since result would be substitution of a new contract for the one 
made -by insured’s acceptance of insurer’s offer in the 2 A to her of policy issued. 
Metropolitan Life Ins. Co. v. Tannenbaum et al. (N. 
143(3)—-Where insurer’s general agent is intrusted with as * make and issue policies and 
insured fully and frankly discloses all facts material to risk, agent’s error or fraud in 
failing to state such facts in making out policy cannot be relied on by insurer to avoid 
policy, and equity court will reform policy to make it express real contract between parties. 
Security Ins. Co. of New Haven, Conn. v. Deal et al. (Okla.) 1384 
143( 3)—Mortgagees held entitled to reformation of renewal fire policy which contained ‘loss 
payable clause instead of standard mortgage clause contained in original policy. Mortgagees 
held not precluded from reformation of renewal fire policy which contained loss payable 
clause instead of standard mortgage clause contained in original policy, on theory that 
mistake was not mutual because insurer never intended to issue policy other than one 
mortgagees received, where insurer entered into contract to renew policy and successively 
renewed policies were each to be identical with its prototype. Mortgagees held not 
precluded from reformation of renewal fire policy which contained loss payable clause 
instead of standard mortgage clause contained in original policy, because they failed 
to read renewal policies, since they had right to assume that renewal policies were identical 
with original. Overholt et ux. v. Reliance Ins. Co. of Philadelphia. (Pa.) 
143(3)—General rule that court of equity will reform contract, upon proper showing, to right 
an injustice for fraud, accident, or mistake, applies to erroneous designation of beneficiary 
in insurance policy as well as to an erroneous description in deed. Merriam v. National 
Life & Accident Ins. Co. (Tenn.) ; 
143(3)—-Where member of mutual fire insurance company had actual and constructive 
knowledge of provisions of by-laws limiting authority of directors to insure wooden 
buildings less than 100 feet from other buildings to fire originating on premises only, but, 
through mistake of agent, policy was written without the limitation, company held 
entitled to have policy reformed. Pulaski & Giles Mut. Ins. Co. v. Downs. (Va.) 
(4). As to property or interest covered. 
143(4)—Reformation of fire policy was not required before policy could be enforced, because 
of incorrect street number of house covered, where policy was issued on dwelling well 
known to issuing agent, house originally bore number recited in policy which later was 
changed, and in writing renewal policy, agent used former number, and insured owned only 
the one house on street, and insurance was not sought on any other. Superior Fire 
Ins. Co. of Pittsburgh, Pa. v. Roberts. (Tex.) 
(5). As to title of insured 
143(5)—Wife held entitled to reformation of fire policy which was written in name of her 
hushand, where mistake was clerical misprision which was brought about through no fault 
of wife or husband, who had never seen policy and would not have known legal effect 
thereof if they had seen it. Universal Ins. Co. v. Mouel. (Va.) 1386 
(8). Right to reformation. 
143(8)—-Where insurer erred in computing monthly payments to be made under old age 
annuity clause of life policy so that policy provided for payment of $182.04 instead of 
$18.20, but mistake was not mutual, insured was not guilty of fraud or inequitable 
conduct, and insurer, after discovering mistake, accepted two annual premium payments 
without directing insured’s attention to mistake, insurer held not entitled to reformation 
of policy. National Fidelity Life Ins. Co. v. Gerard. (Okla.) 1025 
143(8)—Party seeking reformation of life policy, which insured had delivered to him as 
beneficiary some time before insured’s death held not estopped, as against claim of insured’s 
administrator. to deny ratification of unauthorized substitution by insurer of “Estate of 
insured” as beneficiary in his place, where administrator was not prejudiced by delay 
or failure to protest change. Merriam v. National Life & Accident Ins. Co. (Tenn.) 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—Policy of life insurance is primarily contract between insured and insurer which 
is subject to alteration by agreement of parties to same extent as any other contract, unless 
— of others have been created under its provisions. Allen v. Home National Bank. 
(Conn.) 
144(1)—In action for full amount of fire ‘policy for $10, 000 after insured and insurer had 
ratified acts of agent who, acting for both, had secured insurance to amount of $5,000 in 
substitution for insurance under policy sued upon, insurer held not liable on old policy for 
amount in excess of $5,000. Insurer and insured may validly agree by mutual consent 
that amount of new insurance should be substituted for equal amount of original polic 
whether or not original policy is surrendered. Condition of pak? that extent of appli- 
cation of insurance under policy and of contribution to be made by insurer in case of 
loss and other agreement not inconsistent with or waiver of any of conditions or provisions 
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of policy might be provided for by rider added to policy, held not to require written 
indorsement of reduction of amount of liability on policy by substitution of policies. 
Doctrine of substitution of policies held available to insurer as defense to action on fire 
policy by insured, regardless of whether original policy is wholly replaced by one or more 
new policies. In action for full amount of fire policy in amount of $10,000, insured held 
estopped from recovering more than $5,000 on the policy sued on after agreement to 
substitution of new insurance in amount of , se or insurance ae one policy. 
Home Ins. Co. v. Campbell Mfg. Co. (U. ; 
(B) CONSTRUCTION AND po 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Pasties to insurance contract may make their own contracts so long as they do not 
gifend some rule of law or contravene public policy. Northam v. ean ife Ins. 
0. a. ; 
146(1)—Where insurance contracts are unambiguous, they will be enforced as written. 
Sovereign Camp, W. O. W. v. Miller. (Ala.) : 947 
146(1)—Insurance policy is a contract and intention of parties as manifested in it is determina- 
tive of risks it covers. Fogarty v. Fidelity & Casualty Co. (Conn.) ; 204 
146(1)—Intention of parties to insurance policy must be gathered from policy as a ’ whole. 
Intent of insurance policy, as gathered by reasonable construction of its provisions, 
controls. Miami Jockey Club v, Union Assurance Society, Limited. (Fla.) 
146(1)—Where insurance contract is clear, court cannot write new contract of insurance 
between parties. Wilson v. Equitable Life Ins. Co. (Ia.). 
146(1)—-Contract of insurance must be construed as a whole. ‘Bowen v. Farmers Mutual 
Ins. Co. of Mulberry et al. (Ind.) eta 
146(1)—Insurance contract is to be construed in accordance with intention of parties which 
is to be ascertained from examination of whole instrument. Connellan v. Federal Life 
& Casualty Co. (Me.) 
146(1)—Construction of insurance contracts is governed by : same general rules as are applied 
to construction of other written contracts, and function of court is to construe — not 
make them. Henderson et al. v. Massachusetts Bonding & Ins. Co. (Mo.). 
146(1)—Court cannot inject clause into policy or make new contract for protection of insurer. 
Taylor et al. v. United States Casualty Co. (N. Y.) 7 
146(1)—Where insurance contract is plain and unambiguous, court cannot under guise of 
construction make new and different contract for parties. United States Stove Corporation 
for Use and Benefit of Henderson v. tna Life Ins. Co. (Tenn.) : 
146(1)—Policy must be considered as a whole, viewed in light of surrounding circumstances, 
situation of parties and risks naturally and usually excluded, as well as those included, 
and nothing should be excluded unless it was clearly intended. Ocean Accident & 
Guarantee Corporation, Ltd. v. First National Bank of Dickinson. (Tex.) 
146(1)—Court will not make new insurance contracts for parties nor protect unwary purchaser 
of policy against failure to read carefully and understand extreme limitations of protection 
Fe by terms of cheap insurance policy. Foster v. North American Accident om Co. 
(Tex 
146(1)—Court will not give such literal interpretation to language of insurance contract as to 
practically relieve insurer of all obligations thereunder. Travelers’ Ins. Co. v. Cox. (Tex.) 
146(1)—Court cannot make new contracts for parties, but must enforce term life policies 
with disability benefits as made. Travelers’ Ins. Co. v. Wolfe. (U 
146(1)—Life insurance policy must be read as entire instrument to ascertain its meaning. 
All clauses of life insurance policy with reference to nonforfeiture peovenene must be 
read together. Mayers v. Massachusetts Mutual Life Ins. Co. (U my 
146(1)—Insurance policy must be given its usual and ordinary meaning, unless it is apparent 
from reading of whole instrument that different and special meaning was intended or is 
necessary to avoid absurd or unreasonable result. Richards v. Metropolitan Life Ins. 
Co. (Wash.) 1059 
146(1)—Contract of life and disability insurance is to be construed according to oS own terms. 
Kincaid v. Equitable Life Assurance Society of the United States. (W. Va.) 1321 
(2). Language of policy. 
146(2)—Language of insurance contract should be reasonably construed in its entirety to 
carry out true intention of parties, and court must expound contract as made where 
language fixing insurer’s liability is unambiguous and but one reasonable construction 
thereof is possible. Great American Indemnity Co. v. Southern Feed Stores, Inc. (Ga.) 
146(2)—Court cannot impose meaning on accident policy, but must follow true process of 
construction, either by accepting meaning plainly appearing from words, or, in cases of 
ambiguity, by choosing between two or more permissible meanings. United —_ & Acci- 
dent Ins. Co. v. Prostic. (Md.) a 1260 
146(2)—All clauses of insurance policy are to be construed “together and given ‘fair and 
reasonable meaning if possible. Steck v. American National Assurance Co. et al. (Mo.) 493 
146(2)—Subsequent restricting clauses are ignored if repugnant to coverage clause of accident 
policy. Where coverage clause of accident insurance contract is followed by numerous 
restricting clauses, court must, if possible, harmonize clauses. Jackson v. Order of 
United Commercial Travelers of America. (Mo.) 
146(2)—An insurance contract, like any other contract, should be enforced in ‘accordance with 
its plain provisions. Vozne v. Springfield Fire & Marine Ins. Co. (N. J.) 588 
a | py of life policy are to be understood in their plain, ordinary, and popular sense. 
gv. New York Life Ins. Co. (N 
146(2)-- Whether results to insured are harsh or beneficial does not warrant interpreting delib- 


erate language of policy in other than its natural meaning. Herschman v. John H 
Mutual Life Ins. Co. (N. Y.) 
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146(2)—Where meaning of word in life policy is ambiguous or capable of more than one 
meaning, court may refer to context for purpose of determining meaning. Browne v. 
John Hancock Mutual Life Ins. Co. (Pa.) 

146(2)—Contract of insurance should be construed according to meaning of — used, in their 
plain, ordinary, and proper sense. Johnson v. Travelers’ Ins. Co. (N. Y.) . 

146(2)—It is not permissible to lift one sentence from remainder in policy an try. to attach 
particular meaning to that sentence standing alone. Kehoe et al. v. Automobile Under- 
writers, Inc. (Pa.) 

146(2)—Maxim ejusdem generis held inapplicable in construction of bank burglary policy; 
applicable rules of construction being opposite of maxim. Ocean Accident & Guarantee 
Corporation, Ltd. v. First National Bank of Dickinson. (Tex.) tee 

(3). Liberal or strict construction. 

146(3)—Conditions imposed by terms of insurance policy must be construed most strongly 
—- company which drew and issued policy. American National Ins. Co. v. Hammett. 
(Ala.) 

146(3)—Insurance contracts are liberally construed in favor of insured, and equivocal or 
doubtful words, expressions, and provisions are construed against insurer, especially with 
regard to forfeiture clauses. Sovereign Camp, W. O. W. v. Miller. (Ala.) 

146(3)—Where terms of certificate issued by group insurer to employer to be furnished 
employee as evidence of his insurance benefits definitely contradict terms of master policy 
on material point, rule of liberal construction should be sane in favor of certificate 
holder. Page v. Prudential Ins. Co. of America. (Ala.) ... 1205 

146(3)—Where insurance contract refers to policy. and application as entire contract, and 
incontestability clause provides policy shall be incontestable except as to provisions 
relating to disability benefits, an ambiguity exists, and such ambiguity must be resolved 
in favor of insured. Mutual Life Ins. Co. of New York v. Margolis et al. (Cal.) 1210 

146(3)—Forfeitures of life policies are not favored. Federal Life Ins. Co. v. Pearrow. (Ark.) 699 

146(3)—Policy containing terms of doubtful meaning is given construction most favorable 
to insured, but plain and unambiguous language must be accorded its natural and ordinary 
meaning. Porto v. Metropolitan Life Ins. Co. (Conn.) 

146(3)—-Court has no power to enlarge or restrict, by artificial construction, liabilities and 
benefits under insurance policy. Miami Jockey Club v. Union Assurance Society, Limited. vis 
(Fla.) 

146(3)—Where meaning of policy provision is doubtful or “susceptible of different constructions, 
policy should be construed strictly against insurer and a. in favor of insured. 
Henderson et al. v. Massachusetts Bonding & Ins. Co. (Ga.) 223 

146(3)—-nsurance policy, in event of ambiguity, is construed most strongly against insurer. 
Federal Life Ins. Co. of Chicago, Ill. v. Bower, (Ind. 

146(3)—Where there is ambiguity in language used, insurance contracts prepared by insurer 
- - be strictly construed in favor of insured. Wilson v. Equitable Life Ins. Co. 973 
a 

146(3)—Court of ‘Appeals, in determining insurer’s liability under policy, must give effect to 
all of provisions of policy, liberally construing them in insured’s favor, and may not add 
to or strike from conditions of policy. Sun Indemnity Co. v. Dulaney. (Ky.) ; 1420 

146(3)—Court must construe policy provision strongly against insurer. Where meaning of 
policy provision is doubtful and construction thereof is required, policy must be construed 
most favorably for insured. Heiman v. Pan American Life Ins. Co. (La.) 1250 

146(3)—Rule that ambiguities in insurance policy must be resolved against insurer is 
inapplicable to provisions prescribed by statute. MacBey v. Hartford Accident & Indem- 
nity Co. et al. (Mass. ) Ae 

146(3)—Where policy is open to different construction, that most favorable to insured must be 
adopted; but, where language of policy is unambiguous, such language must be given its 
plain meaning. State ex rel. Metropolitan Life Ins. Co. v. Allen et al. Judges. (Mo.) 

146(3)—_In case of ambiguity in language of insurance policy, doubt is to be resolved in favor 
of insured and against insurer who has drawn policy, even though intent of insurer may 
have been different. Steck v. American National Assurance Co. et al. (Mo.) 

146(3)—Where contractual provisions of policy sued upon are susceptible of two constructions, 
that construction most favorable to insured will be given. Robbery policy limiting insurer's 
liability where robbery occurred when money was not protected by time lock locked at 
beginning of robbery should be construed most favorably to insured, since what constituted 
robbery under policy was debatable question. Bank of Conception of Clyde, Mo. v. 
American Bonding Co. of Baltimore. (Mo.) 1434 

146(3)—-Ambiguity in disability rider of life policy must be construed in insured’s favor. 
Thomas v. Metropolitan Life Ins. Co. (Mo.) .. : 1280 

146(3)—Insurance policy will be construed strictly against insurer in favor of insured. ene 
v. Connecticut General Life Ins. Co. (N. C.) 

146(3)—If ambiguities in policy may be solved by either of two reasonable constructions, one 
that is more favorable to insured, and which will effectuate policy should he adopted. 
Morse v. General American Life Ins. Co. (Neb.) 1001 

146(3)—Where language of insurance contract is reasonably open to two constructions, that 
eC aenes to insured will be adopted. Fleming v. Connecticut General Ins. Co. — 

146(3)—Court will adopt construction, not doing violence to wording of. policy, most advan- 
tageous to insured. Teitelbaum v, Massachusetts Accident Co. (N. J.) 834 

146( aes Fire policy must be construed liberally in favor of insured. 

oan Ass’n v. Hanover Fire Ins. Co. (N. M.) 1378 

146(3)—cAmbigeity, if any, in language contained in liability ‘policy covering taxicab, ‘must 
be construed against insurer preparing form used. Tulchinsky v. Public Service Mutual 
Casualty Ins. Corporation. (N. 

146(3)—Where terms of life policy are ‘of doubtful meaning, construction favorable to insured 
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should be made. Forfeiture of life policy must be avoided if reasonably possible. Hersch- 
man v. John Hancock Mutual Life Ins. Co. (N. Y.) 

146(3)—Ambiguous language in clause of insurance policy is ‘to ‘be construed most ‘strongly 
against party selecting language, especially where policy is executed subsequently to 
rendition of decisions by courts of numerous jurisdictions construing a particular clause and 
arriving at conflicting conclusions as to correct meaning, intent, and effect thereof. Equi- 
table Life Ins. Co. of Iowa v. Gerwick. (Ohio) . 573 

146(3)—Where meaning of policy is ambiguous, or so drawn as to be fairly caseeniiiin of 
different constructions, policy will be construed strictly against insurer, and favorably to 
insured. Great American Indemnity Co. v. Deatherage. (Okla.) 1153 

146(3)—Language of bang burglary and robbery policy would be strictly construed against 
insurer and liberally in favor of insured, and if words admitted of two constructions, one 
most favorable to insured would be adopted. Forfeitures under insurance policies are not 
favored by law, and if language is fairly susceptible of interpretation which will prevent 
forfeiture, policy will be so construed. Ocean Accident & Guarantee Corporation, Ltd. 
v. First National Bank of Dickinson. (Tex.). 

146(3)—Rule that insurance policies are to be construed most favorably to insured applies only 
where contract is subject to more than one construction. Foster v. North American Acci- 
dent Ins. Co. (Tex.) 573 

146(3)—Court will not read into fire policy by implication language not clearly written therein 
which would create forfeiture not existing under terms of policy as written. Wagstaff 
et al. v. North British & Mercantile Ins. Co., Limited. (Tex.) 1106 

146(3)—When an ambiguous phrase, or one subject to two constructions, occurs in an insur- 
ance policy, the one most favorable to insured will be adopted. Forfeitures are not favored 
by the law. National Life Co. v. McKelvey et al. (Tex.) 

146(3)—Policies must be construed against insurance company drafting them, in case of 
doubt. New York Life Ins. Co. v. Kaufman et al. (U. S.) 

146(3)—-Insured is entitled to construction of any ee provisions in life policy "favorable 
to himself. Hintz v. Hintz et al. (U. S.). 

146(3)—Insurance policies, being prepared by insurer, should be construed most strongly 
against it; but court has no power to enlarge or restrict, by artificial construction 
of the policies, the liabilities and benefits Gusenaeee, Lando v. Equitable Life Assurance 
Society of the United States. (U. S.). 

146(3)—Expression “participation in aeronautics” within life policy double indemnity 
provision excepting death resulting from participation in aeronautics, being doubtful and 
ambiguous, must Be construed most strongly against insurer. Gregory et al. v. 
Life Ins. Co. of New York. (U. S. 

146(3)—Insurance contracts, in case of ambiguity, should be liberally construed in favor of 
assured. Farmer v. United States Fidelity & Guaranty Co. (U. S. 

146(3)—Uneertainty in significance of term used in insurance company is to be resolved 
in . a woo and against insurance company. Griswold v. verona Life 

) (Vt. 

146(3)--Generally, provisions in contracts of insurance must be construed most “favorably 
to insured. Ringstad v. Metropolitan Life Ins. Co. (Wash.) 

146(3)—Court, in construing language of insurance policy, will adopt construction most favor- 
able to insured. Braley Motor “Co., Inc. v. Northwest "Casualty Co. (Wash. 

146(3)—Where language of policy is ambiguous, construction least favorable to the one who 
wrote the words is applied. Howard et al. v. Hollahan et al. (Wash. 

146(3)—Ambiguities in insurance policies are construed most favorably to insured. Employers’ 
Mutual Liability Ins. Co. of — et al. v. Tollefson et al. (Wis.) ... 

§$ 147. WHAT LAW GOVERN 

(1). In general. 

147(1)—Policies of insurance are to be construed in accordance with the law of the state 
where delivery is made. Lando v. Equitable Life Assurance Society of the United 
States. (WU. §.).. 249 

147(1)—Life policy issued to resident of Texas should be construed upon ’ principles of 
comity in accordance with law of Texas. Chambers vy. Franklin Life Ins. Co. (U. S.) .1189 

(2). Place of contract. 

147(2)—Insurance policies issued by foreign corporations, application for which are taken 
within state of North Carolina, are to be construed in accordance with laws of North 
Carolina. Cordell v. Brotherhood of Locomotive Firemen and Enginemen. (N. C.) 743 

147(2)—Where application for health and accident policy was filled out in Ohio city and handed 
to general agent of insurer in such city, insured examined in such city by physician 
selected by insurer, policy after having been written by home office of insurer in another 
state, forwarded to general agent of insurer in such Ohio city and first ue aid by 
insured to insurer’s general agent in such city, policy was governed law a Ohio. 
Equitable Life Ins. Co. of Iowa v. Gerwick. (Ohio) 

147(2)—Insurance contract of foreign a eeniein which provided that absence or disap- 
pearance of insured without proof of actual death should not create liability and should 
not even be regarded as evidence of death held enforceable in Oklahoma, even though 
provision was invalid under Oklahoma law, where contract emanated from state wherein 
such provision was valid. Modern Woodmen of America v. Crudup. (Okla.) 1020 


(4). Effect of provisions of policy on application. 

147(4)—Provision in insurance contract that it shall be governed and construed only according 
to laws of another state is void in so far as North Carolina courts are concerned. Cordell 
v. Brotherhood of Locomotive Firemen and Enginemen. ©.) Sei 
150. MATTER ON MARGIN OF OR ATTACHED TO POLICY. 
50—In construing indorsement to policy insuring carrier against certain risks incident to 
transportation of merchandise while on motor trucks of carrier, court could look to parol 
testimony in so far as it furnished explanation for making of indorsement, at least from 
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standpoint of insured; but it could not construe indorsement more broadly than fair 
import of its terms in connection with whole of policy, so far as insurer was concerned, 
where insurer had not been informed of circumstances of negotiations between insured 
and beneficiary of indorsement. Tubize Chatillon Corporation v. White Transp. Co. 
et al. (U. S.) 

150—Additions to policy by rider are usually for purpose of susditying general terms of 
policy, and, renner: being specific, control more general terms. North River Ins. Co. 

lark. (Vt.) 
§ 153. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(1). In general. 

151(1)—Group policy provision limiting coverage of specified physical impairment to those 
occurring within ninety days of accident held effective, although not included in certificate 
issued to employee, where certificate recited that employee was insured in accordance with 
terms of group policy and called for benefit as provided in policy. Page v. Prudential 
Ins. Co. of America. (Ala.) 

151(1)—In construing group life policy, policy| contract included group policy and individual 
certificate of insurance. Ozanich v. Metropolitan Life Ins. Co. (Pa.) ; 

151(1)—Statute providing that policy and application shall constitute entire contract between 
parties held not to render ineffective provision of premium note that note should constitute 
indebtedness on policy, since provision was of agreement made subsequent to issuance 
of policy. Pacific Mutual Life Ins. Co. of California v. Thurman. (Tex.) 

2 Application as part of the contract. 

151(2)—Statements in application for life policy, not incorporated in and made part of policy, 

— be availed of as warranties. Life & Casualty Ins. Co. of Tennessee v. 
a 

151(2)—Application for life policy must be deemed part of policy. 

Mutual Ass’n. (Mo.) 


§ 152. CONSTRUING STATU TES AND CHARTER, BY-LAWS, OR RULES OF 
OF INSURER AS PART OF POLICY. 
(3). Statutes and ordinances. 

152(3)—-Where automobile liability policy insured assured against loss because of injury to 
any person in operation of automobile, and husband, whose wife was injured through 
negligent operation of such automobile, recovered uncollectible: judgment against assured 
for wife’s medical expenses, husband could recover amount of judgment and costs from 
insurer, as against contention that suit should have been brought in wife’s name. Where 
statute authorizing injured person recovering judgment against insolvent assured, to 
maintain action within terms and limits of policy against insurer and policy limited 
liability to expense actually sustained and “paid in money,” petition against insurer 
which failed to allege that plaintiff had “‘paid in money” amounts for which he sued held 
not defective, where requirement of such allegation would defeat right intended to be 
bestowed by statute. Tuck v. Commercial Standard Ins. Co. of Dallas, Tex. (a.) 1123 

152(3)-—Under automobile liability policy providing that notice of cancellation sent by regis- 
tered mail to address of assured should be sufficient, assurer held liable although notice 
of cancellation was sent by assurer and received at post office in town to which it was 
sent 14 days before date of intended cancellation, but never received by assured, in 
view of statute requiring written notice of cancellation to. be given to other party 15 
days prior to intended effective date, since statutory requirement may not be rendered 
inoperative by policy provisions. Taxeira v. Arter et al. (Mass.) 

152(3)—Where indorsement on mutual liability policy provided that insurance should extend to 
persons using automobile covered unless such person had other collectible insurance, 
and ovolicy provided that all provisions at variance with statute should be superseded. 
thereby, statute requiring automobile liability policies to cover insured and any person 
responsible for operation of insured’s automobile with his consent held not made part of 
policy, and hence insurer was not liable for injuries caused by operation of automobile 
Sy bailee of owner which was covered by other insurance. American Mutual Liability 
‘ns. Co. v. Ocean Accident Guarantee Corporation, Ltd. (N. H.)... 

152(3)—-Automobile liability policy taken out by owner who has had prior accident, ‘although 
not obtained pursuant to demand made by commissioner of motor vehicles because of such 
prior accident, comes within act covering policies procured pursuant to demand by com- 
missioner. Continental Casualty Co. v. Lanzisero et al. (N. J.) 634 

152(3)—Life policv issued by domestic corporation which failed to contain 2. -year - incontestable 
clause required bv statute would be construed as if such clause had been incorporated in 
nolicv when issued and delivered. Lincoln Health & Accident Ins. Co. v. Tones. (Okla.) 1031 

152(3)—-Statutory provisions as to insurance constitute a part of the policy. Ringstad v. 
Metropolitan Life Ins. Co. (Wash.) 124 

152(3)—Statutes of state existing at time of issuance of insurance policy become part of 
contract. New York Life Ins. Co. v. Truesdale et al. (U. S.) 

152(3)—Supreme Court must. assume that automobile indemnity policy contained provisions 
required by statute relating to automobile indemnity insurance, one of which is that 
indemnity shall extend to any person legally responsible for operation of automobile 


covered. Employers’ Mutual Liability Ins. Co. of Wisconsin et al. v. Tollefson et al. 
is. ; 


§ 155. EVIDENCE TO ‘AID CONSTRUCTION. 

155—In action for total permanent disability benefits, offers to show that physicians negatived 
permanency of disability held properly rejected on question of construction of life policies, 
since evidence offered did not, as contended, warrant inference that insurer, having paid 
benefits for one year notwithstanding physicians’ reports, thereby construed policies 
to provide for benefits if disability lasted over 90 days. Turcotte v. Prudential Ins. Co. 
of America. (CN. Hi) .... ; oa ; uote a 1002 
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§ 156. ae TO rears AND RELATIONS BETWEEN THEM. 
(1). n general. 
156(1)—Relations of parties to policy are contractual and policy, proceeds of which are 
payable to third person, is a third party beneficiary contract. Shaw v. John Hancock 
Mutual Life Ins. Co. (Conn.) oredr ; 
(4). Insurance “for whom it may concern.” 
156(4)—Barge owner who took out insurance on cargo for account of “whom it may concern” 
had insurable interest and was covered by the cargo policy. Chateaugay Ore & Iron Co 
v. Eastern ‘Transp. Co. (U. S.) 1113 
161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER CAUSE 
OF LOSS. 
§ 163. — DESCRIPTION OF PROPERTY. 
(1). Buildings and appurtenances. 
163(1)—Insured held not entitled to recover for destruction of 
which were excluded from fire policy because 


1217 


rear dwellings on premises 
mortgagee’s application tor policy was 
too general, since elivery of policy excludine rear dwellings constituted counter offer 
and retention of poirey and payment of premium amounted to acceptance, bringing into 
existence complete insurance contract. Jones et al. v. Standard Fire Ins. Co. of Hartford, 
Conn. (W. Va.) 
§ 164. ——- DESCRIPTION OF TITLE OR INTEREST. 
(1) In gene 
164(1)—Policy insuring plaintiff against all risks or loss or damage to insured property 
belonging to and used or worn by plaintiff held not to cover watch left with plaintiff 
pursuant to memorandum, stating that goods were sent for plaintiff's inspection but 
remained property of sender and were to be returned on demand and that sale would take 
effect only from date of sender’s approval of plaintiff’s selection. Midler v. Continental 


1109 


Ins. Co. (U.S) ; 
2). Property held in trust or on commission, 
164(2)—Goods held by bailee for hire for manufacture into dresses held to be property 
“held in trust” by assured, within fire policy covering “property of assured, or held in 
trust or on commission.” so as to entitle bailor to recovery for damage to such goods by 


fire while they were held by bailee. Wexler v. National Ben Franklin Ins. Co. et al. (N. Y.) 
170. AMOUNT OF INSURANCE. 
172. —— VALUED POLICY. 

-farm mutual policies are not within state valued policy laws. Goldsberry v. Farmers’ 
Mutual Fire & Lightning Ins. Co. (Mo.) 
175. COMMENCEMENT OF RISK. 

Insurance companies have right to fix date of heginning of policies, which date may be 
prior to, at time of, or subsequent to, delivery of policy. American National Ins. Co. v. 
Hammett. (Ala.) . 

Where deed conveying title ar mo » securing purchase price were placed in escrow 
and vendor procured fire policy to c nrerest as mortgagee, policy held to protect 
vendor where property was destroved by e while deed and mortgage were in hands of 
escrow agent awaiting payment of first installment of purchase price, which was not yet due. 
St. Paul Fire & Marine Ins. Co. of St. Paul. Minn. v. Crump. (Ala.) 

Automobile liability insurer may assume risks antedating policy date, and will be liable 
for loss occurring before actual policy e, hut only in case there is no fraud or conceal- 
ment of loss by insured Continen ( v. I »eta (N. J.) 


Provision in app tion f irance that policy shall not take effect until 


“received” by applicant contemplates that it shall be ineffective until obtained by applicant 
as result of delivery by insurer. Tender of payment of first premium on life policy, in 
so far as taking effect of life policy containing provisions that it shall not take effect until 
received by applicant is concerned, does not operate as constructive receipt of policy by 
applicant. Spragg v. Prudential Ins. Co. of America. (Ohio) 

—It is competent tor parties to agree that effective date of term life policy with disability 
benefits shall be one prior to its actual execution or issue. Where application for term 
life policy with disability benefits provided that policy should not take effect until first 
premium should be paid while insured was in good health, and policy provided that it 
should be effective from October 3, 1927, but policy was not issued until October 10, 1927, 
not delivered until October 20, 1927, when insured gave agent note for first year’s premium, 
which was later paid, policy became effective on October 3, 1927, and court erred 


in 
instructing jury that policy took effect on date of delivery. Travelers’ Ins. Co. v. 
Wolfe. (U. S.) ; Set trasentaee ee kes Bien j 


176. TERM AND DURATION OF RISK. 

77. = TERM FIXED BY POLICY IN GENERAL. 

—Unauthorized action of company ship accountant in sending notice to insurer that insured’s 
employment by company had ended held not to terminate rights of insured under group 


policy, where policy did not bear out accountant’s construction. Ozanich v. Metropolitan 
Life Ins. Co. (Pa.) 


177—-Inability of employee to p 
terminate relation of employer and employee within group policy under which employees 
are insured. Shea v. Aitna Life Ins. Co. (Mass.) 

177—Provision of group policy requiring payment of first monthly premium in advance and 
thereafter as premiums came due, on last day of each month held not to preclude 
recovery by beneficiary, where premium for December, 1932, was not due until December 
31, 1932, and insured’s death occurred within 31-day grace period. Provision of group 
policy entitling employee, on termination of employment, to have issued to him by insurer 
on due application, and without evidence of insurability, policy of life insurance held to 
contemplate that employer terminating employment of employee by discharge shall do so 
in such a way that employee has notice or knowledge that employment has been terminated. 
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Provision of group policy allowing 31-day grace period for payment of premiums has no 
application to discharged employee, but provision does apply to employee dying while 
—- and before expiration of such grace period. Granteh v. Metropolitan Life 
ns. 0. a. 

§ 179. ENTIRE OR SEVERABLE CONTRACT. 

179—Combination life and disability policies are regarded as distinct contracts to effect 
different objects. Pyramid Life Ins. Co. v. Selkirk. (U. S 

§ 179%. LOANS ON POLICIES. 

179%4—Inability of insurer to deduct unpaid balance of premium for current policy year 
from loan value of policy because loan value was less than balance of premium for 
current year did not excuse insurer from making loan on application therefor after 3 
full years’ premiums had been paid. Under statute providing that insurer should deduct 
from loan value of policy any existing indebtedness on such policy, existing indebtedness 
on policy referred to prior loans on policy, and not to premiums due thereon, since 
premium due on policy is not ‘indebtedness,’ inasmuch as there is no binding obligation 
to pay it. Del Rio v. Prudential Ins. Co. of America. (N. Y.) 1015 

17914—Loan by insurer to insured in amount of automobile indemnity policy after damage 
to truck covered by policy to be repaid in proportion of recovery for damages from 
he e ‘2a held illegal as not authorized by Insurance Law. Simpson vy. Hartranft et al. 

1137 

179ycA. ipolicy loan” is an advancement on policy without a personal obligation as to 
repayment, and, being made upon the sole security of the policy, does not create debtor- 
cr relationship between insurance company and insurer. Jansen v. Tyler et al. 
(Ore 

179%4—Beneficiary suing to recover proceeds of policy canceled by insurer because loan to 
insured and interest thereon exceeded policy’s reserve held not entitled to invoke benefit 
of insured’s alleged failure to read notice of cancellation. Insurer’s practice over period 
of years to add interest to amount of loan held not waiver of insurer’s right to require 
payment of interest in advance, and to cancel policy on insured’s failure to pay interest, 
where loan and interest exceeded reserve value of policy. Terms of life policy providing 
for loan to insured which did not require payment of interest in advance, or permit 
forfeiture for its nonpayment as did provisions of loan note held not in conflict with 
provisions of note so as to authorize beneficiary to recover proceeds of policy which was 
canceled for nonpayment of interest on loan. Where conflict exists between provisions 
of life policy and loan note, provisions of policy will control though both must be considered 
in fixing rights of parties. Davis v. Acacia Mutual Life Ins. Co. (S. C.J. 

1791%4—Policy loans made to insured under pledge of life policy and its accumulation did not 
create personal liability or debt of insured, as regards extent of coverage remaining 
under policy thereafter, but such so-called loans were, in effect, a payment and not a 
loan. First National Bank of Wichita Falls v. State Life Ing. oo. (U.. S, 

179%4—Where insured was entitled to loan on mutual life policy at not to exceed 6 per cent. 
interest, payable annually, insurer could not exact payment of more than simple interest 
in absence of new consideration therefor. Where, by terms of mutual life policy, insured 
was entitled to loan thereon at not to exceed 6 per cent, interest, payable annually, 
insurer’s incorporation in note of provision that interest not paid when due should be 
added to principal and bear interest accordingly held without consideration and void. 
Stauffer v. Northwestern Mutual Life Ins. Co. (Wash.) Bess Gao Gee emr eee 


VI. Premiums, Dues and Assessments. 


§ 180. NATURE AND GROUNDS OF OBLIGATION. 
180—Where insured, who was unable to furnish satisfactory proof that he was born in 1886, 
accepted life policy which gave date of his birth as 1889, and retained policy with 
knowledge of incorrect date from October 30, 1930, until December 15, 1930, insured 
held liable for first year premium as against contention that insured notified insurer 
shortly after delivery “; 
Stutson v. Richardson. 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general. 
186(1)—Insurance agent ordinarily has no authority to accept anything other than money or 
a calling for eae of money for premium. Gibson v. Texas Prudential Ins. 
(Mo.) ; 
186(1)—Where term life policy with disability benefits required payment of a ‘given sum as 
premium, necessary janiicution was, where nothing to the contrary appeared, that payment 
of premium was to be made in cash. Travelers’ Ins. Co. v. Woife. (U. S. 
ae » insurance premiums are payable in money. Gibson v. Texas Prudential ‘Ins. Co. 
(Utah ; 
(2). Time for spit, 
186(2)—Where premiums were to be paid quarterly under endowment life policy which 
provided for premium payment “in advance, annually or in regular equivalent semi-annual 
or quarterly instalments,” quarterly payments held payable in advance, and hence policy 
lapsed after grace allowed after failure of payment on due date. Browne v. John 
Hancock Mutual Life Ins. Co. (Pa.) 
186(2)—Where policy issued by foreign insurance corporation operating “under assessment 
plan allowed period of one month in which to pay premium, period of grace held to 
begin at expiration of month allowed for payment under policy. National Life Co. v. 
McKelvey et al. (Tex.) 
186(2)—Payment of stipulated premiums. on or before date fixed is of the essence of term life 
policy with disability benefits, and insurance cannot be required to be carried on credit 


“"s such purpose can be gathered from the contract. Travelers’ Ins. Co. v. Wolfe. 
(U. S.) 
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186(2)—Payment of initial premium on life policy four months after date of policy which 
provided for payment of annual premiums on each anniversary of date of policy held 
not to keep policy in force beyond expiration of grace pericd allowed for payment of 
second annual premium, in view of_intention in dating policy three months before applica- 
tion to secure lower premium. Date designated in policy for payment of premiums 
governs, although that date is anterior to time when policy becomes effective upon payment 
and acceptance of first premium. Jones v. Jefferson Standard Life Ins. Co. (U. S.).. 

(3). Payment to broker or agent. 

186(3)—Agent, by accepting liquor from beneficiary in lieu of cash premium, and agreeing 

to keep industrial life policy in force, held to have entered into private agreement which 
made him beneficiary’s agent and which therefore did not bind insurer. Centanni v. 
Southern Life & Health Ins. Co. (La.) 

186(3)—Payment of first semiannual premium on life policy to soliciting agent would con- 
stitute payment to insurer. Mills v. New York Life Ins. Co. et al. (N. C.) 

186(3)—Receipt of premiums by agent appointed either expressly or by implication by 
insurer to deliver policy and collect premiums is receipt of such premiums by insurer. 
Company which was not licensed agent of insurer, but which received fire policy for 
delivery to insured after application to insurer with which it had carried on considerable 
business, held agent of insured to collect premium upon delivery of policy to insured, and 
hence policy was enforceable after delivery and payment of premium by insured, although 
broker to whom policy was sent by insurer’s agent for delivery, and to whom application 
was originally made by insurer, failed to turn over premium collected to insurer or its 
agent. Conniff v. Detroit Fire & Marine Ins. Co. et al. (Wash.) 

(5). Payment by note. 

186(5)—Execution of note by insurer and insured as part of transaction for loan by insurer 
on realty owned by insured held not payment of premium on life policy issued to insured 
as part of transaction, as regards effective date of policy, where payment of premium 
was to be made from funds derived from loan. Jefferson Standard Life Irs. Co. v. 
Munthe. (U. S.) . ; : 

186(5)—A “note” is an agreement to pay, and not “cash’’ within life policy providing that 
premium shall be paid in “cash.” Travelers’ Ins. Co. v. Wolfe. (U. S.) 

§ 187. NOTES AND PREMIUMS. 


(1). In general 


58 
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187(1)—Provisions of premium note held binding contract between life insurer and insured, 
notwithstanding note was made subsequent to issuance of policy and its terms were not 
set out in policy. Texas Life Ins. Co. v. Cork. (Tex.) 1319 
§ 191. POWER AND DUTY TO MAKE ASSESSMENTS 


191—Insured who became member of partnership organized for purpose of insuring fire 


losses was presumed to know customs of partnership and was bound by acts of executive 
committee in levying assessments. Bowen v. Farmers Mutual Ins. Co. of Mulberry et al. 
(Ind.) 


1362 


Where directors, pursuant to by-laws forming part of contract of cyclone insurance, 
met to determine rate of assessment and to levy annual assessment, and adopted motion 
to adopt secretary’s report recommending one-mill assessment on cyclone insurance, 
secretary’s report and recommendation, when acted on by directors, in legal effect became 
action of directors; it being immaterial whether such action was called motion or resolution. 
sitters v. Central Mut. Hail & Cyclone Ins. Co. of Appleton. (Wis.) 

§ 195. LEVY AND COLLECTION OF ASSESSMENT. 

(2). Notice of assessment. 

195(2)—-Notice from mutual insurance company other than town mutual company, informing 
holder of cyclone policy as to annual assessment end rate and amount due from him, held 
sufficient under by-laws: notice of gross amount of assessment being unnecessary. 
Bitters v. Central Mut. Hail & Cyclone Ins. Co. of Appleton. (Wis.) 

§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID 

(1). Grounds of recovery in general. 

198(1)—-Health and accident policy provision that policy should not cover any person over 
age of 65 years and that premiums paid for period not covered by policy would be 
returned upon request held indivisible, and, if under doctrine of waiver and_ estoppel 
age limit was stricken from policy and policy continued in force during period for which 
premiums sued for were paid, provision for return of premiums was inapplicable. _ 
Washington Nat. Ins. Co. v. Scott. (Ala.) 1970 

198(1)—-Where insurer reasonably concluded that insured’s total disability had ceased, although 
jury found otherwise, demand for premium was not unreasonable, arbitrary, or coercive, 
and payment thereof to prevent lapse of policy was voluntary precluding recovery by 
insured. New York Life Ins. Co. v. Lecks. (Fla.) ; 5 

198(1)—Insured held not entitled to recover, on ground of disability, disability premiums 
voluntarily paid on life policy which provided that upon proof of total and permanent 
disability payment of disability premiums should cease. Columbian Mutual Life Ins. Co. 
v. Gunn. (Miss.) . : : re 

198(1)—Under life policy providing for payment of premiums at home office or to authorized 
agent, but only in exchange for official receipt. insurer, after lapsing policy for non- 
payment of second premium note, held not liable to insured for amount of note paid 
to soliciting agent without receiving either receipt or note. Mills v. New York Life 
Ins. Co. et al. (N. C.) Sa eis aes wes ee . 1293 

198(1)—Where estranged wife, who paid premiums on husband’s life policies, though not 
party to insurance contracts, was informed on inquiry to insurer’s home office that policies 
were canceled in 1926, but on further inquiry was referred to agent who discovered policies 
were in force and that home office record was erroneous, and where evidence showed policies 
had been treated as in force, wife held not entitled to recover premiums on theory letters of 
home office admitted insurer wrongfully canceled policies, since letters in view of informa- 
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tion given by agents did not onarvetly rescind contracts but were merely informative. 
Courtney v. Prudential Ins. Co. of America. (Vt.) 
(3). Policies issued without knowledge of insured. 
198(3)—In beneficiary’s action to recover premiums paid on life policy issued without knowl- 
edge of insured in whom beneficiary God no insurable interest, insurer could not claim 
that policy was valid | on ground that it was industrial policy, where policy did not contain 
“facility of payment” clause, but contained provision dae roduction by insurer of polic 
and of receipt for sum insured, signed by beneficiary or leo representative of incared, 
shall be conclusive evidence that such sum has been paid and that all claims under policy 
have been fully satisfied. Beneficiary held entitled to recover premiums paid on life 
policy issued without knowledge of insured in whom beneficiary had no insurable interest, 
unless action was barred by limitation, where beneficiary was guilty of no intentional 
fraud or wrongdoing, but was induced to take policy by solicitation of insurer’s agent 
<3 oe that policy would be valid. Interstate Life & Accident Co. v. Cook. 
(Tenn. 
(4). Fraud of agent or company. 
4)—Insurer held not liable to insured for amount insured paid to agent as premium on 
life policy where insured accepted policy on condition that if on examination agent’s 
representations should prove to be false, insured would not accept policy, and notes and 
check were given to agent personally on agent’s promise to finance insured if policy was 
accepted, and insurer had no knowledge of wae until after agency had been dis- 
continued. McClure v. Atlantic Life Ins. Co. (Ala.) 
(6). Actions. 
198(6)—Insured’s testimony which sustained his theory that life policy never became effective 
but was received for examination only and was rejected because of misrepresentations 
and that on his offer to promptly surrender policy he was entitled to return of notes and 
check given as premium, on which issue no contradictory evidence was presented 
would sustain recovery against proper parties for loss resulting from breach of agree- 
ment. Insured who refused to accept life policy because of misrepresentations by agent 
hela not entitled to recover from insurer part of premium actually remitted to insurer 
by agency where no issue was submitted, touching right of recovery under common counts 
for money received by insured, and insured’s Ga charge called for verdict for full 
amount paid, if insured was entitled to verdict. McClure v. Atlantic Life Ins. Co. (Ala.) 
198(6)—In action to recover premiums paid on life policy issued without knowledge of insured 
in whom beneficiary had no insurable interest, declaration held not demurrable on ground 
that justice and circuit courts had no jurisdiction over matters which were based upon 
fraud and misrepresentation, since action for money had and received is proper form to 
recover back premiums paid. Beneficiary’s action to recover premiums an on life policy 
issued without knowledge of insured in whom beneficiary had no insurable interest held 
not barred by contractual limitation contained in policy, where action was not based on 


policy, but upon theory that _— was void. Interstate Life & Accident Co. v. Cook. 
(Tenn.) 


VII. Assignment or “Other Transfer of Policy. 
§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICY. 


203—-Where beneficiary has no equitable interest in life policy, beneficiary may be changed 
or subsequent assignment made if policy reserves right to so change or assign. Where 
agreement at time beneficiary of life policy was named provided that beneficiary should 
support insured’s parents, that policy should secure money previously advanced to insured 
by parents and money loaned at that time, beneficiary who carried out agreement held to 
have equitable interest in her own right and as trustee entitling her to insurance as 
against subsequent assignee or beneficiary subsequently named. Where insured procured 
possession of life policy from named beneficiary for purpose of obtaining loan, insured’s 
wife to whom he then delivered the policy, who advanced no present consideration and 
who retained policy for more than year before attempting to secure change of beneficiary 
with knowledge of such beneficiary’s interest, acquired no rights as against beneficiary 
either as subsequent assignee or as bona 1.7 purchaser for value. ®tna Life Ins. Co. 
of Hartford, Conn. v. Morlan et al. (la 

§ 204. RIGHT OF BENEFICIARY TO ASsIc N LIFE OR ACCIDENT POLICIES. 

204—Restriction in option for method of payment under life policy to beneficiary, entered 
into between insured and insurer, and in supplementary contract after death of insured, 
that payments to beneficiary could not be transferred or incumbered, held valid; hence 
assignment of proceeds to become due beneficiary was unenforceable. Michaelson v. 
Sokolove et al. (Md.) caste 

§ 206. CONSENT OF INSURED OR ASSIGNMENT BY BENEFICIARY. 

206—Provision in supplementary contract issued to beneficiary of life policy that, if payee 
had right to assign any interest under contract, insurer would not be charged with notice 
of assignment until filed with home office, did not assume assignability of contract, in view 


of express terms of contract that benefits accruing under it were not a 
Michaelson v. Sokolove et al. (Md.) reer e sonar eee 

§ 207. CONSENT OF INSURER. 

(2). Sufficiency and effect of consent. 

207(2)—Assignment of fire policy without insurer’s knowledge avoided policy where agent 
entering insurer’s consent to assignment was mere soliciting agent, since facts coming 
to such agent after issuance of policy could not _ notice to insurer. Stoner et al. v. 
First American Fire Ins. Co. of New York. (la 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEES. 

§ 219. —— IN GENERA 

219-——Where father who insured son’s life and was named beneficiary took assignment of policy 
from son, which evidence showed was not intended to invest father with beneficial interest of 
policy, but was done to protect son, whom father feared would borrow money on policy, 
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father took legal title as trustee with duty to later retransfer title to son. Grosz v. Grosz. 
Ss ae 
§ 222. 
222—Assignment of policy although absolute in form, may be shown to have been intended 
as collateral security. Where assignment of policy was intended to serve as collateral 
security, assignee’s rights in proceeds of policy held limited to amount of debt secured, 
interest and premiums which he has paid. Assignee of policy which was assigned as 
collateral security is entitled to collect whole proceeds of policy, but holds excess over 
amount of debt secured, interest, and premiums he has paid, for those entitled therefor. 
Joinder of insured’s wife, who was beneficiary of life policies, with insured in assignments 
to bank of all interest in policies, which assignment, although absolute in form, was 
intended as collateral security only, held not to affect rights of wife of insured as 
beneficiary, to excess of proceeds of policy above indebtedness which assignment secured, 
as against contention that right of wife, as beneficiary under policies which reserved 
right in insured to change beneficiary, was mere expectancy which she surrendered by 
joining in assignment. Allen v. Home National Bank. (Conn.).. oa : jeeeans 
-Instruments by which partners assigned $3,000 of their $5,000 life policies to partner- 
ship as collateral for $3,000 consideration, and by which partnership was to pay premiums 
on portions of policies assigned, and which described insurance asnened as business 
insurance, created “business insurance” whereof partnership became beneficiary to extent 


of $3,000 of each of the policies. New York Life Ins. Co. v. Hageman et al. (U. S.)..1192 


225. REASSIGNMENT. 

25—In action to establish ownership of life policy, obtained by father, insuring son’s life 
which was later assigned by son to father, evidence held to establish that father released 
his interest under the assignment. Where father, who insured son’s life, and was named 
beneficiary, took assignment of policy from son, father’s execution and delivery of instru- 
ment, releasing father’s interest to son, held to constitute transfer of father’s interest, 
though father did not hand policy, which was in possession of insurer, to son. Where 
father who had insured son’s life took assignment of policy from son, father’s execution 
and delivery of instrument releasing father’s interest to son held to constitute transfer 
of father’s interest, although release was wrongfully destroyed by son’s agent and was 
not filed with insurer, since provision in policy requiring assignment to be filed at insurer’s 


home office could not be invoked by assignor of policy for avoidance of assignment. Grosz 
v. Grosz. (Ore.) 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 226. REVOCABILITY OF CONTRACT IN GENERAL. : . 
226—Right to cancellation of policy exists only by contract, and cancellation clause is in 
nature of condition precedent, which must be strictly complied with to make attempted 


cancellation effective. Gabriault v. Genske et al. Wis.) 

§ 227. STATUTORY PROVISIONS. 

227—In action by insurer to cancel industrial life policy, testimony as to falsification of 
application held admissible where statute permitting fraud as defense against suit by 
insured became effective subsequent to issuance a 
Washington National Ins. Co. v. McLemore. (La.) 

§ 229. NOTICE TO CANCEL. 

(1). Necessity of notice. ; 

229(1)—Provision of fire insurance policy relating to notice required for cancellation of 
policy held not to affect rights a parties under substitution of new policies by mutual 
agreement rather than by formal cancellation of original policy. ome Ins. Co. v. 
Campbell Mfg. Co. (U. S. ay ed ene 

(2). Sufficiency of notice in general. : 

229(2)—When notice of cancellation of policy declares that cancellation is presently operative 
or fixes a time shorter than that prescribed, where policy requires a certain number of 
days’ notice, it becomes effective at expiration of prescribed period. Under group policy 
providing that its indemnity would, if. insured was disabled when her employment ter- 
minated, continue for three months, and “until” employer notified insurer to cancel policy, 
policy held canceled, where notice to cancel was given by employer before expiration of 
three-month period; term “until” requiring time fixed by notice to be after expiration of 
three months but not requiring notice to be given at any certain time. Black v. 
Travelers’ Ins. Co. (Ala.) a 

229(2)—Letter notifying commission a iabi 
replacing policy and asking for return of insurer’s policy, which commission answered by 
stating that proposed new insurer could not operate in Alabama and that policy should 
remain in effect until canceled by proper notice, was not sufficient notice of cancellation 
so as to relieve insurer from liability for accident occurring thereafter. Notice of 
cancellation of policy under statute allowing truck carriers to carry liability policy instead 
of giving bond must be clear and definite and not coupled with related pro josals, —s 
in doubt what is intended, if request as a whole cannot be complied with. Fidelity 
Casualty Co. of New York v. Jacks. (Ala.) 

229(2)—-Although legal fire insurance cancellation not : { 
service, insured may dispense with five-day period allowed for his benefit by returnin 
policy to be canceled or obtaining new insurance in place thereof before expiration o 
period, which is deemed full and complete cancellation as of time of such act. Act of 
insured in applying for replacement policy and obtaining and possessing such policy on 
ay of receipt of notice of cancellation of fire policy on motortruck held irrevocable 
cancellation of original policy as of that date, since insured and insurer waived five-day 
period, although application for replacement policy requested its issuance from date can- 
cellation of origi a policy became effective. Gillette v. Utica Fire Ins. Co. of Oneida 
County. (N. Y.) 
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§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 

230—Agreement made with fire insurance agent, by one unauthorized by insured, that premium 
on policy substituted for old policy by insurance agent was paid by discharging debt of 
old insurer to insured for return premium, held not “actual’? payment of premium on 
substituted policy, within provision of substituted policy for return of unearned portion of 
premium “‘actually’’ paid. ‘‘Actual’’? is real, as opposed to potential, possible, virtual, 
speculative, conceivable, theoretical, hypothetical, or nominal. Fire insurance agent’s sub- 
stitution of new for old policy, under understanding that new policy premium would be paid 
with unearned premiums on old policy, held not to effect payment so as to authorize recovery 
of “unearned” premium on new policy, where agent had not remitted premiums received to 
old insurer and had no funds representing premiums received or with which to pay new 
policy premium, and where new insurer did not specifically know of conditions and consent 
to exchange, notwithstanding insured was ignorant of agent’s financial inability to pay 
premium on new policy. American Ins. Co. of Newark, N. J. v. Seminole County Board 
of Education. (Ga.) . PPS ae 5s, : : NY 

230—Claims against insurer for unearned premiums, where automobile liability policies were 
canceled because of insurer’s insolvency, should have been allowed on pro rata basis rather 
than on short rate basis, policies being silent on point. Maxson v. Manufacturers’ 
Liability Ins. Co. (N. J.) ... ec paired atari ae ees : ; * 

230--Under life and accident policy providing that insurer could cancel policy by giving 
writing notice, together with return of unearned premium, where notice was sent and a 
few weeks later further notice through local office was given, together with unearned 
premium which had been received at home office after first notice was sent, insurer 
held relieved of liability for death of insured who died after check for unearned premium 
was received as against contention that check was required to accompany notice of 
cancellation. Murray v. Provident Life & Accident Ins. Co. of Chattanooga, Tenn. 
(Wash.) eee bysiarars a 

230—Where dividend on mutual automobile liability policy was applied on following year’s 
premium, remainder of which was not paid, and insured received renewal certificate, 
insurer’s attempt to cancel policy under clause allowing cancellation upon five days 
notice and upon return of unearned premium “‘ii premium has been paid by assured” held 
not to relieve insurer from liability for accident occurring thereafter where insurer did 
not tender unearned premium remaining from dividend applied upon renewal premium, 
since words “if premium has been paid by assured” included any part of premium, even 
though paid through dividend owed insured and accepted by insurer as premium payment. 
Gabriault v. Genske et al. (Wis.) : ee 


235. EVIDENCE OF CANCELLATION. 
35—Evidence held to sustain finding that fire policy had not been canceled at time of fire. 

Retail Hardware Mut. Fire Ins. Co. et al. v. Securities Corporation. (Colo.) 

Proof of mailing of notice of cancellation of indemnity policy from office of insurer 
held insufficient to establish fact of service of notice, burden of proof resting upon 
insurer to establish such fact. Great American Indemnity Co. v. Deatherage. (Okla.) 
236. OPERATION AND EFFECT OF CANCELLATION. 

Under group policy insuring employees and requiring proof of total and permanent 
disability to be made after such disability had existed for six months, attempted can- 
cellation by employer, before employee had been disabled for six months, because of 
termination of employee’s employment necessitated by his disability, did not bar recovery 
by employee who had become totally and permanently disabled while employed, and who 
had made required premium contributions prior to termination of his employment. Shea 


v. Aitna Life Ins. Co. (Mass.) 

§ 37. REMEDIES FOR WRONGFUL CANCELLATION. 

237—-Evidence that insured assigned life policy to insurer to secure loan, and that insurer 
canceled policy after notice to insured of its intention, on ground that loan and interest 
exceeded reserve value of policy held insufficient to show fraudulent cancellation of policy 
so as to authorize beneficiary to recover proceeds of policy. Davis v. Acacia Mutual 
Life Ins. Co. (S. C.) Siva aise ; ; EOE ; 

237—In action against insurer for breach of life insurance contract accompanied by alleged 
fraudulent act of obtaining policy and receipt book under pretext of having policy 
revived and refusing to return policy or receipt book, thereby causing policy to lapse, 
ge - nonsuit held improper under evidence. Walker v. Life Ins. do. of Virginia. 

237-—T'rial judge, in considering demurrer to complaint in action against insurer a certificate 
of insurance which did not form part of complaint, committed reversible error. Complaint 
alleging that agent of insurer, to induce plaintiff to apply for insurance on life of wife, 
had represented that policy would have a noncancelable clause, that policy as issued did 
not contain such clause, that master policy was in name and possession of trustee, and 
that plaintiff did not know such policy contained cancelable provisions held to state cause 
of action against insurer. Fleming v. Pioneer Life Ins. Co. (S. C.) ...... 

237—In action on disability provision of group insurance certificate, paragraph of complaint 
alleging willful and fraudulent breach of contract and punitive damages held properly 
stricken. Owens v. Metropolitan Life Ins. Co. (S. C.) 

237—-In action for alleged fraudulent breach of policy providing for disability and death 
benefits, plaintiff held required to establish allegations that policy was canceled for 
non-payment of premiums in pursuance of fraudulent design to bring about cancellation 
of policy, and that fraudulent act accompanied cancellation. Evidence held insufficient 
to show fraudulent breach of policy providing for disability and death benefits so as to 
authorize recovery of punitive damages, but, at most, to show a negligent breach of 
contract which would entitle insured to recover actual damages. Where evidence at 
most showed a negligent breach of policy providing for disability and death benefits, 
insured held not entitled to recover the face of the policy which was payable only on 
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death of insured to her estate or named beneficiary. Measure of damages for negligent 
breach of policy providing disability and death benefits was sum of premiums paid 
by insured and loss by lapse of policy and any special damages which insured had suffered. 
Pack v. Metropolitan Life Ins. Co. (S. C.) 1042 

237—Although health and accident policy provided for cancellation thereof, insured could 
recover actual and punitive damages if insurer fraudulently procured possession and 
cancellation thereof and fraudulently substituted another policy. In action for fraudulent 
cancellation of health and accident policy, evidence regarding fraudulent scheme to 
obtain cancellation and as to fraudulent cancellation held to require submission of case 
to jury both as to actual and puaive damages. Smith v. Benefit Ass’n of Raltwap 
eeneaceues. 65, Wak is, sss ws ds oe Rants arewa es ea Mueh Supa bala s amaatiecs «aia ears 1343 

237-—-Mere refusal, under mistake or misunderstanding as to matters of fact or on 
erroneous construction of disability clause of life policy, to pay monthly benefit when 
due is sufficient to constitute breach of that provision, but to does not amount to 
renunciation or repudiation of policy. Where insurer refuses to make monthly pay- 
ments under disability clause of life policy and refuses to waive premiums and wrong- 
fully lapses policy for nonpayment of premiums, insured may recover damages equivalent 
to value to him of policy which was broken, notwithstanding insured’s right to receive 
further disability payments rests on certain conditions to be performed by him and fact 
that insurer’s obligation is only to pay money does not prevent the assessment of damages 
ier entire = of policy, including future payments. — v. New York Life Ins. ‘es 

ee ey cis 92 Sethe inet RUD ied og era xt aie @ Owe ala'a LERS Cae Meee eta Ae 

§ 241. VALIDITY OF SURRENDER. 

241—Where mortgagee of insured premises, without mortgagor’s consent, surrendered fire 
policy with loss payable clause for cancellation and had other insurance issued, and 
mortgagor accepted sum in settlement of his claim on policy, neither mortgagor nor 
mortgagee could recover on policy, although cancellation was ineffective as to mortgagor 
and mortgage notes were still outstanding against mortgagor. Northwestern Fire & 
Marine Ins. Co. v. Waycross Building & Loan Ass’n et al. (Ga.) 361 

§ 243. OPERATION AND EFFECT OF SURRENDER. 

243—Forfeitures of insurance policies are not favored. Surrender of policy by insured and 
receipt of cash surrender value before a was rendered in insured’s action on 
policy held not such composition and satisfaction of insured’s claim for loss as to discharge 
insurer from liability, where insured did not intend to release insurer, and there was 
no consideration for satisfaction of claimed ea liability of insurer for loss 
under policy. Nash v. New York Life Ins. Co. (Mich. 2 Sanh a 

§ 247. RESCISSION BY INSURER. 

247--Where issuance of industrial life policy was obtained by fraud on part of beneficiary, 
insurance company held entitled to have policy canceled. Washington National Ins. 
AR RS Ss reer eer eee ee 727 

247—Automobile liability insurer held entitled to cancel ‘policy ‘obtained by fraudulent conceal- 
ment of fact that accident had hz appened before application for policy was made, as against 
both insured and party injured in accident, notwithstanding statute making insurer’s 
liability absolute whenever damage covered by motor vehicle liability policy issued under 
statute occurs. Continental Casualty Co. v. Lanzisero et al. (N. J.) 634 

247—-Contracts in policy for life insurance and disability insurance are severable, and 
disability features may be canceled or rescinded apart from life insurance feature. Smith 


v. Equitable Life Assurance Society of United States. (Tenn.) . oe 
247—-Insurer is entitled to cancellation of life policy if proving fraud in its procurement. 
Densby v. Acacia Mutual Life Ass’n. (U. S.) 3 os ; 5 ta 


§ 249. ACTIONS FOR RESCISSION. 

249—-Possibility that beneficiary of life policy might abide expiration of contestable period 
and then bring suit is in itself sufficient to give insurer right to sue in court of equity 
for cancellation for fraud. Equity court had jurisdiction to entertain insurer’s bill, filed 
before expiration of period of contestability, to cancel = policy for fraud and to enjoin 
prosecution of action at law on policy. Travelers’ Ins. Co. v. Caravasilis, i ee 1218 

249—Charge precluding cancellation of life policy unless insured induced insurer to issue 
policy by fraudulently concealing material facts with intention to defraud insurer, which 
would not have issued policy had it been aware of fact, held not error, although insurer 
claimed that policy was obtained by fraudulent misrepresentations. In insurer’s suit to 
cancel life policy, charge that misrepresentations of immaterial facts would not constitute 
fraud and that it was for jury to determine whether fact was material held not error. 
Godt Tite: Tak Coe We Ee Clee ae Oe OU ss ccvccedneseawesuswaunmeasaes aaateude 704 

249—In action for cancellation of life policy, evidence introduced to establish concealment 
of material facts in application for policy was competent under complaint alleging con- 
cealment of material facts upon knowledge of which insurer would have refused to issue 
policy, where insurer’s agent’s knowledge of facts alleged to have been concealed was 
not imputable to insurer. In_insurer’s suit for cancellation of life policy, evidence 
held to sustain judgment cancelling policy for concealment of material facts in a agslication 
for policy. Rushville Nat. Bank of Rushville et al. v. State Life Ins. Co. 

249—Action in equity for cancellation of life policy on ground of fraud may ve és by 
insurer at any time within contestable period, and such action continues indefinitely con- 
testable period. Dismissal of insurer’s action in equity, which was brought after death 
of insured but within contestable period for cancellation of life policies on ground of false 
statements in applications, held error, where action by insured’s executrix for collection of 
policies was not brought within contestable period, and insurer might thereby be precluded 
— setting up defense in such action. Prudential Ins. Co. of America v. Cavanaugh. 992 

BN ss coo 'erdk rg SHEL RD ee RR EHR WEEE e nko ean wena eo hater a ia wee ween 

249-Tnsurer’ S suit against beneficiary to cancel life policy held action in personam and not 

in rem, and could be brought only where beneficiary resided or could be personally 
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served. Insurance policy is “‘chose in action” and comes within rule that suits to cancel 
contractual rights and obligations are personal actions requiring personal service. Equity 
has jurisdiction to annual life policy at suit of insurer. Densby v. Acacia Mutual Life 
Ass’n. (U. S.) 

249—Where beneficiaries brought actions at law on life policies less than six weeks after 
insurer, almost one and one-half years before expiration of incontestable period, brought 
suits in equity to cancel policies because of fraudulent application, insurer, alleging no 
facts showing that defense of fraud could not be as readily litigated at law as in equit 
held to have adequate remedy at law, and hence motions to dismiss bills were iapeanetly 
denied. Stewart et al. v. American Life Ins. Co. (U. S.) 


IX. Avoidance of Policy for Misrepresentation, Fraud or Seensh a War- 
ranty or Condition. 
(A) GROUNDS IN GENERAL. 


§ 250. STATUTORY PROVISIONS. 
1). In gener: 

250(1)—-State statute providing for incontestability of life policy after receipt of premiums for 
space of two years held not to render polic licssmentenie as to disability features because 
of receipt of premiums for two years. fies ork Life Ins. Co. v. Truesdale et al. (U. S.) 

§ 252. REPRESENTATIONS. 

§ 253. —— IN GENERAL. 

253—False and untrue representations of facts which are material to risk void policy. 

Sakallaris v. New York Life Ins. Co. (Me.) 
253 cause of misrepresentation of insured in. negotiations for reinstate- 
ment can policy, insurer must show, not only that misrepresentation was made during 
negotiations, but also that misrepresentation was made with actual intent to deceive insurer 
or that matter misrepresented in fact increased risk of loss. Equitable Life Assurance 
Society of United States v. Boisvert et al. (N. D.) 
253—Difference exists between obtaining contract of life insurance through misrepresentation 
of fact and existence of such fact as condition upon which contract is oe Pisker 
v. Metropolitan Life Ins. Co. (N. J.) 

253—False representations render insurance contract voidable, provided they are ‘material and 
relied on by insurer, but representations as to things not susceptible of present actual 
knowledge amount only to statements of opinion or belief, and as to such representations 
insured’s good faith furnishes criterion of truth. United Ben. Life Ins. Co. v. Knapp. 


(Okla.) Siduardientns se acy winsedn Minis tea: Meaiaiaae shes emt eave eta mtr 1022 


§ 254. - FALSI TY. 

254 Representations are not required to be literally true as are warranties, but substantial 
truth only is necessary, and statement of applicant for insurance that he is in good 
health does not mean that he is in perfect health, but that he is not aware of any disease 
of such serious nature as to impair his health permanently. United Ben. Life Ins. Co. 


v. Knapp. (Okla.) ; ; ; 1022 


254" Misrepresentations in "application for life policy are material if misrepresentations 
increase risk of loss, and will avoid policy regardless of whether made with actual intent 
to deceive. Standard Life Ins. Co. of the South v. Strong. (Tenn.) 

S: 255. MATERIALITY. 

255- Misrepresentation which reasonably influenced insurer’s judgment in making contract 
is “‘misrepresentation increasing risk of loss’ within statute. Applicant had duty to 
disclose true facts in application for life policy, and misrepresentations which were 
material to risk and reasonably a. jude ment of insurer — policy. Standard 
Life Ins. Co. of the. South v. Strong. n.) ; aie ben 

§ 256. EFFECT OF MISREPRESENTATION. 

(1). In general. 

256(1)—Life policy in which amount to be paid upon death of insured and amount of 
premiums was fixed held within provisions of statute that no misrepresentations in appli- 
cation for policy should be deemed material or render policy a unless actually con- 
tributing to contingency or event upon which policy is to sane due and payable. 
Fowler v. Missouri Mutual Ass’n. (Mo.) 

256(1)—Any representation which induced issuance of policy and was not true - vitiate 
policy. Kirschner v. Equitable Life Assurance Society of United States. (N. Y. 

(2). Knowledge and intent of applicant. 

256(2)—Material misrepresentation in application as to matter affecting nature, extent, or 
character of risk invalidates certificate or policy, although made in good faith, where 
application is attached to and made part of policy, or where certificate is benefit_certificate 
in fraternal benefit association. Sovereign Camp, W. O. W. v. Batchelor. (Ga.).. 

256(2)—Misrepresentation in application for insurance if material constitutes defense to action 
on policy although misrepresentation was made innocently. Kirschner v. yatta am 
Assurance Society of United States. (N. Y.) 
6(2)—If statement in insurance contract is a warranty, its falsity amounts to an einai” 
breach of contract regardless of good faith and honest purpose of insured, but if construed 
as representation, falsity of statement may render contract voidable only when it is shown 
* nave been material to risk and knowingly made. Kizer v. Woodmen of The World. 
( . 

256(2)—False statement relied on to work forfeiture of rights of insured under a 1 policy must 
have been willfully made, and must not have resulted from inadvertence or mistake. 
Fireman’s Fund Ins. Co. v. Reynolds. (Tex.). 

§ 257. CONCEALMENT. 

§ 258. IN GENERAL. 

258—Fire policy will not be forfeited for concealment where insurer makes no inquiry, unless 


1498 


733 
1285 


1231 





Topical Index 


concealed matter was fraudulently concealed. American Ins. Co. of Newark, N. 
Robinson. (Fla.) 

§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 

262—Under fire policy provision voiding policy in case of false swearing by insured, false 
answers as to matter of fact material to inquiry which is knowingly and willfully made 
after loss are fraudulent, and intention to deceive insurer is necessarily —- American 
Ins. Co. of Newark, N. J. v. Robinson. (Fla.) 

§ 263. WARRANTIES. 

§ 265. —— DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—A “representation” is usually made in proposing a contract of insurance, whereas a 
“warranty” is made when it is a part of the completed contract, either expressly inserted 
therein, or appearing therein by express reference to statements expressly made a part 
thereof. Statement as to status of his health made by insured at time of making 
application for reinstatement of policy after lapse held a warranty and not a representation, 
in view of use of word “warrant” throughout statement of members, of constitution, laws, 
and by-laws of insurer relative to reinstatement of members, and hence court, in action 
by insured for disability benefits under policy, properly refused to allow insured to show 
good faith in making statement. Kizer v. Woodmen of the World. (S. C.) 

§ 268. —— EFFECT OF BREACH. 

268—If statement in insurance contract is a warranty, its falsity amounts to an express breach 
of contract, regardless of good faith and honest purpose of insured, but if construed as 
representation, falsity of statement may render contract voidable only when it is shown 
to have been material to risk and ene made. Kizer v. Woodmen of the World. 


SS. €) 

(B) MATTERS RELATING TO PROPERTY oR INTEREST INSU RED. 

§ 277. CONDITION OF BUILDING. 

277—Insurer could not avoid fire policy on ground that insured fraudulently concealed that 
insured dwelling was infected with “termites” or “dry rot,’ where such condition existed 
when the policy was issued and could have been ascertained we insurer by mapeatien, 
American Ins. Co. of Newark, N. J. v. Robinson. (ila.). 

§ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—As respects liability on automobile fire policy, whether insured’s misdescription of 
model and motor number was made intentionally or in good faith held immaterial. 
Borger v. Morrow. (Tex.) 

§ 281. AMOUNT OR VALUE. 

281—Under fire policy provision voiding policy in case of false swearing by insured before 
or after loss, insurer can defend action on policy by pleading that insured deliberately 
made false statements after loss concerning value of peity nauees in an effort to obtain 
payment of loss in full. American Ins. Co. of Newa N. J. Robinson. (Fla.) ; 

281—-Misrepresentation of actual cost price of automobile held - smeterial misrepresentation” 
avoiding fire policy which was not “valued,” but provided for compensation on basis of 
actual value of automobile, at time of loss. Firemen’s Ins. Co. v. Parmer. (Ga.) 

281—Misrepresentation of cost of automobile insured against fire held not prejudicial, where 
policy limited insurer’s liability to actual cost or cash value at time of loss, and_ value 
at time of fire, as found by jury, d’d not exceed insurable Sregeree: « actual cost. 
Northwestern National Ins. Co. v. Hicks et al. (Ohio.)..... 
§ 282. TITLE OR INTEREST OF INSURED. 
(2). Character of title or interest in general. 

282(2)—Marerial misrepresentations as to insured’s title to property invalidates fire policy 
containing provisions that policy should be void if interest of insured is not truly stated 
therein, if insured is not unconditional and sole owner or if any material matter touching 
insurance or subject thereof is misrepresented. Insured who represented that he owned 
property under contract to purchase held not to have misrepresented state of his title, 
so as to invalidate fire policy notwithstanding that instrument relied on by insured to 
support his title was an option to purchase when executed, where option to purchase had 
ripened into contract to purchase when policy was written by virtue of insured’s accepting 
and making payments on option and taking charge of and making ne on 
property. Lilieback et al. v. Lincoln Fire Ins. Co. of New York. (Fla.) 

(4). Particular estates or interest. 

282(4)—Fire policy, though providing that entire policy should be void if insured’s interest 
was other than unconditional and sole ownership, held not clearly intended to invalidate 
insurance on personalty merely because insured was not sole and unconditional owner 
of realty covered by same policy, where fire was not incendiary. Palma et al. v. National 
Fire Ins. Co. of Hartford, Conn. (N. Y.) nos tele ata eee cid és E 

(9). Property held under separate titles. 

282(9)—Where insured at date of policy was absolute owner of 13/16 of property and potential 
owner of 3/16 under master’s certificate in partition proceeding, and potential interest 
in 3/16 of property ripened into absolute interest through confirmation of sale and 
issuance of deed during policy term, such ripening related back to time of sale so as to 
authorize recovery under policy for loss _occurring <— | ae and issuance of 
deed. Security Ins. Co. of New Haven v. Dazey. (U. 

285% 

Sasse Conditional buyer of automobile held not “exclusive owner” within condition of 
automobile liability policy “exclusive ownership” being necessarily ownership free from 
any kind of legal or equitable interest in any one one else. United States Casualty 
Co. v. Timmerman et al. 


§ 288. a INSURANCE. 
(1 In general. 
288(1)—Where warranty that there had been no cancellation of other automobile policies 
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was nereanene in automobile public liability policy as express warranty, acceptance 
of policy by insured made such representation part of contract. Where representation 
that there had been no cancellation of other automobile policies was made by insured 
through his broker to insurer when first automobile public liability policy was issued, 
insurer was justified in relying on such representation in issuing new policy, in absence 
. a by insured to contrary. Eddy et al. v. National Union Indemnity 
‘0. : 

(C) MATTERS RELATING TO PERSON INSURED. 

§ 291. HEALTH AND PHYSICAL CONDITION. 

(1). In general. 

291(1)—Statements of applicant for life policy as to present and past condition of health and 
as to whether applicant had consulted or been attended or treated by physician are material 
to = and will void policy if false. Sakallaris vy. New York Life Ins. Co. (Me.) 970 

291(1)—-False statement in application for insurance regarding any named disease therein 
is material to risk and will vitiate policy. Kirschner v. Equitable Life Assurance Society 
of United States. (N. 

291(1)—That fact sup ressed__ by applicant for life insurance had no causal ‘connection with 
death of insured held not to render them immaterial within Virginia statute providing 
that no statement in application should bar recovery unless material, since test is whether 
insurer would have entered into contract if it had oe of the suppressed facts. 
Jefferson Standard Life Ins. Co. v. Clemmer. (U. S. 

291(1)—Insured’s failure to state that he had suffered ian snow blindne “SS, rheumatism, and 
drooping eyelids, in answer to question in application for accident policy whether 
applicant hz ad been disabled by accident or illness or received medical attention during 
last ten years, held not to defeat recovery on policy for injury sustained after policy 
was issued, where there was no evidence to show that insured failed to disclose such 
matters with intent to deceive. Kearney v. Washington Nat. Ins. Co. (Wash.) 

(3). Knowledge and intent of applicant. 

291(3)—-Statement of applicant for life insurance that he is in good health is expression of 
opinion and will not avoid policy if honestly made without knowledge of latent diseases 
that may actually exist. United Ben. Life Ins. Co. v. Knapp. (Okla.) 1022 

291(3)—Where insured in application intentionally stated his health as good, and omitted 
reference to diabetic ailment, policy might be avoided on ground . alse’ statement by 
a a) a material matter. First Trust Co. of St. Paul et al. v. Kansas ~~ Life 


1285 


291(3)_—Where insurer’ s application for life insurance was made part of ‘contract ‘of insurance 
delivered to him, he thereby became chargeable with knowledge of its contents and respon- 
sible for information given over his signature to insurer, regardless of whether answers to 


questions were inserted in application by insurer’s agent without senna ; 
Jefferson Standard Life Ins. Co. v. Clemmer. (U. 


(4). Representations as to the existence of specific diseases. 

291(4)—Representation in application for life policy that applicant had never been treated for 
any disease of lungs, and that he had never had tuberculosis held material which avoided 
policy, where X-ray examination within five years of application had disclosed old fibrous 
tubercular process. Where application for life policy requested applicant to state whether 
he had ever had tuberculosis, insurer was entitled to such information, and it was not for 
applicant who had been under observation for tuberculosis to decide whether disease was 
serious enough to require affirmative answer. Representation in application for life policy 
that applicant had never had any disease other than those specifically mentioned therein, 
one of which was tuberculosis held not misrepresentation although X-ray examination 
disclosed old fibrous tubercular process, since applicant had right to assume that question 
related to disease other than those enumerated. Representation in application for life 
policy that applicant had never been treated for any disease of tonsils, throat, or lungs 
held misrepresentation where applicant had been totally disabled for four weeks because 
of bronchitis within short time of application. Kirschner v. Equitable Life Assurarice 
ay of United States. (N. Y.) 

291(4)—-False answers to questions in application for life policy as to whether insured had 
ever had_ syphilis _ had consulted physician within last five — held material. New 
York Life Ins. Co. v. W. Bodek Corporation. (Pa.) : kee Te 

(5). Good or “sound health. 

291(5)—-Representations are not required to be literally true as are warranties, but substantial 
truth only is necessary, and statement of applicant for insurance that he is in good health 
does not mean that he is in perfect health, but that he is not aware of any disease of such 
serious nature as to impair his health permanently. United Ben. Life Ins. Co. v. 
Knapp. (Okla.) : a ales 1022 

(6). Serious or temporary diseases. 

291(6)—Misre presentation in application for life policy that applicant had never had pleurisy 
held “‘misrepresentation increasing risk of loss’’ within statute, avoiding policy, where 
applicant died from pneumonia developing from pleurisy and there was no medical 
evidence of alleged distinction between “primary pleurisy” and ee eae.” 
Standard Life Ins. Co. of the South v. Strong. (Tenn.) 

§ 292. MEDICAL ATTENDANCE. 

292——-Statements of applicant for life policy as to present and past condition of health and 
as to whether applicant had consulted or been attended or treated by gg 6 are 
material to risk and will void policy if false. Sakallaris v. New York Life Ins. Co. 
(Me.) 

292—Insured’s failure to give name of physician, who had been consulted, in application for 
health and accident policy and failure of insurer’s medical examiner, to whom insured 
disclosed information, to record physician’s name held not to invalidate policy, there 


“ae no evidence of lack of insured’s good faith. Continental Casualty Co. v. Feldman. 
Cs 3. .; 
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292—-Representation in application for life policy that insured had never been under “‘obser- 
vation” or “treatment” in any hospital held material which avoided policy where insured 
had visited physician twice within past five years and had submitted to X-ray examination. 
False statements in application for insurance relating to medical or surgical treatment 
during past five years ordinarily are material to risk as matter of law and will vitiate 
policy. Representation in application for life policy that applicant had not consulted or 
been treated by physician within past five years held material which avoided policy, where 
applicant within few months of application had consulted doctor seven times and received 
treatment for influenza and acute bronchitis. Where treatments by physician and X-ray 
examination during five years preceding issuance of life policy disclosed old fibrous 
tubercular process, such condition was material and applicant’s failure to disclose condition 
could not be excused on ground that treatments were for a cold. Kirschner v. Equitable 
life Assurance Society of United States. (N. Y. 
Insurer held not liable on life policy in application fo 
having received medical advice within five years, in absence of evidence that insurer 
knew of insured’s prior medical history or manifested indifference with respect thereto, 
although policy provided that all statements made by insured should, in absence of fraud, 
be deemed representations and not warranties. Kzyszton v. John Hancock Mut. Life 
Ins. Co. (Pa?) 

292—-False answers to questions in application for life policy as to whether insured had ever 
had syphilis and had consulted physician within last five years held material. New 
York Life Ins. Co. v. W. Bodek Corporation. (P. Seis 

§ 299. SPECIAL CIRCUMSTANCES AFFECTING 

299—False statement in application by insured concerning claim for and receipt of disability 
benefits from other insurers is material as matter of law. Representation in application 
for life policy that applicant had never made claim for sickness or accident benefits from 
other insurers held material misrepresentation which avoided policy where insured had 
applied for and received disability benefit. Kirschner v. Equitable Life Assurance 
Society of United States. (N. Y.) .. ee res 

§ 300. PREVIOUS APPLICATION FOR INSURANCE. 3 

300—Where misrepresentation in application for life policy that applicant had never been 
refused life insurance in form applied for increased risk of loss within_ statute, insurer 
was entitled to cancellation of policy. 
(Tenn.) 5 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 310. se AND ee TO GIVE EFFECT TO FORFEITURE. 
n general. 


1 


310(1)—Insurer held liable on life policy providing that insurer should have right to forfeit 


policy when total indebtedness was equal to or in excess of loan value upon 30 days’ 
written notice, where insured died 10 days after insurer gave notice of cancellation of 
policy under forfeiture provision. Federal Life Ins. Co. v. Pearrow. (Ark. 
(2). Nonpayment of premiums or assessments. 
310(2)—Provision, in life policy entitled “Ioan Provisions,” that failure to repay any 
indebtedness shall not avoid policy until one month after notice to such effect shail 
have been mailed to insured, held to apply only to loans, and hence, after premium 
default, policy was not continued in force by failure of insurer to give insured 30 days’ 
notice of its intention to cancel policy for nonpayment of premiums. Brisbay v. Pru- 
dential Ins. Co. of America. (Ky.) saa ete ears ; Ope ens oe 
310(2)—Where life policy contained provision that failure to pay premium should not void 
contract until 30 days’ notice had been mailed _to insured’s last known address, and notice 
that premium would become due on 10th of January was mailed on December 10, 1931, 
and January 1, 1932, but first notice that premium was due or past-due was not mailed 
until February 1, 1932, policy was in force at insured’s death on February 10, 1932, 
since notice provision of policy required notice that premium was due or past-due, and 
not merely that premium would become due. Andrews v. Union Mutual Life Ins. Co. 
of lows. Ga) .....::.. RE EIT rh eae Tal > ME Bo igs ; 
310(2)—-Where insured and insurer executed agreement which together with cash payment 
extended time when premium payment should become due, and insured was notified that 
policy was continued in force until due date of extension agreement, and after return 
of check with which cash payment was made for want of sufficient funds, insured sent 
draft for amount of check, but insurer notified insured that policy had lapsed, although 
insurer retained extension agreement, policy held in force at insured’s death within time 
of extension agreement. Hammond vy. Illinois Bankers’ Life Assur. Co. (Kan.) 
310(2)—-Insured’s failure to pay assessments within time specified by notice which also warned 
him that policy would stand suspended if payments were not made by due date worked 
forfeiture of policy without subsequent notice of cancellation and barred 
fire loss thereafter occurring. Peters v. Farmers’ Mut. Fire Ins. 
Wayne Counties. (Mich.) : 
310(2)—-Where premiums on annual life policy were paid by insurer out of reserve in accord- 
ance with special automatic loan privilege provision so long as possible until lapse of 
policy, failure of insured to give 30 days’ notice to insured that indebtedness on policy 
equaled cash surrender value thereof held not to have prevented lapse of policy in 
accordance with special automatic loan privilege provisions. Heuring v. Central States 
Life Ins. Co. of St. Louis, Mo. (Mo.) , ; : 
310(2)—Custom of life insurer of notifying insured of time when premium will fall due on 
life policy is alone sufficient to raise implied agreement to give such notice and to prevent 
forfeiture of policy without notice. National Fidelity Life Ins. Co. v. Henry. (Okla.) 
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310(2)—Insured is charged with notice of pa of his policy in respect to forfeiture 
thereof for nonpayment of premiums. Kehoe et al. v. Automobile Underwriters, Inc. (Pa.) 

310(2)—Where mutual fire policy, addressed to insured mortgagor at B., was assigned with 
insurer’s consent to mortgagees at N., where mortgagees had lived for 15 years prior 
to due date of assessment which was mailed to them at mortgagor’s address and was 
not received by mortgagees, who were occupying insured premises on due date of 
assessment, until after fire, mortgagees could recover on policy notwithstanding their 
failure to pay assessment, since statute noreiring note, “9 assessment is mandatory. 
Rusch et al. v. Hartland Richmond Town Ins, Saale 1110 

§ 311. PARTIES AFFECTED BY FORFEITURE or’ POLICY, 

(1). In general. 

311(1)—Automobile liability policy containing agreement to extend insurance to conform with 
Financial Responsibility Act remained valid as to person injured in automobile accident, 
though insured was not exclusive owner of automobile - required by condition of policy. 
United States Casualty Co. v. Timmerman et al. Dads 

311(1)—Where bailor’s goods were damaged by fire sai in? possession of bailee for hire, 
bailee’s refusal to permit insurer to inspect bailor’ s- property held not to bar bailor’s action 
against bailee’s insurer, in absence of proof that insurer requested bailor to permit 
inspection in accordance with requirements of standard policy. Wexler v. National 
Ben Franklin Ins. Co. et al. (N. Y. 

311(1)—Statutory form of standard fire pelicy does not contain, nor does the statute permit, 
provision protecting insured’s judgment creditor from acts of insured though provision 
protecting mortgagee, or trustee under deed of trust in nature of a oo is allowable. 
First National Bank of Charleroi et al. v. Newark Fire Ins. Co. (Pa.) ; : 

(3). _Mortgagees and their assignees. 

311(3)—Clause in loss payable provision of fire policy expressly making payment of loss to 
mortgagee subject to all terms and conditions of policy held to render forfeiture clause 
relating to commencement of foreclosure proceedings applicable to mortgagee. Herrick 

et al. v. City of New York Ins. Co. (Ohio) 

311 (5)—independiont contract of insurance created by standard mortgage clause between insurer 
and mortgagee is valid as to mortgagee, notwithstanding policy is void ab initio as to 
mortgagor because of lack of insurable interest therein. Mortgagee in action on standard 
mortgage clause indorsed on fire policy issued by insurer to husbands of owners of realty 
covered by mortgage held entitled to recover for loss, notwithstanding mortgagors were not 
owners of insured preperty at time of loss, where husbands conveyed property to wives 
after policy was issued. National Fire Ins. Co. of Hartford, Conn. v. Dallas Joint Stock 
Land Bank of Dallas. (Okla.) . ae 


§ 320. ILLEGAL USE OF BUILDING. 

320—That tenants used house rented from insured in illegal manufacture of liquor held not 
to vitiate fire policy on personalty therein on ground of viclation of warranty, where 
it was stipulated that liquor manufacture was being carried on without insured’s knowledge. 
Krieg v. Phoenix Ins. Co. of Hartford. (N. J.) 

320—Under fire policy providing that policy should be effective only while building was 
occupied solely for dwelling house purposes, where tenants used dwelling house covered 
by policy primarily as place for illicit distillaticn of intoxicating liquor, ewners of 
dwelling were not entitled to recover for damage by fire notwithstanding owners may 
have been innocent of tenants’ unlawful use of wae. McCulloch et ux. v. North- 
western Mutual Fire Ass’n. (Wash.) ere 


§ 323. BUILDING BECOMING VACANT. 


(3). What constitutes vacancy or nonoccupancy. 
323(3)—Dwelling house was “‘unoccupied” beyond a period of ten days, within terms of 
fire policy, so as to preclude recovery thereon, where occupants temporarily removed to 
home of relatives, taking clothing and food, and for thirteen days prior to fire, which 
totally destroyed house, no one stayed in house, although usual household furniture 
remained therein and occupants intended to eventually return and sti the a 
Kinneer v. Southwestern Mutual Fire Ass’n. (Pa.). baraatic ; 


§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 


(1). Nature and effect of condition. 
326(1)—Tenant’s bringing of kerosene without owner’s knowledge as means of destroying 
building held not within provision ——- fire policy if kerosene is “kept, used or 
allowed” on premises. Security Ins. Co. of New Haven v. Dazey. (U. S.) 


(2). Gunpowder and fireworks and other explosives. 

* 326(2)- Public liability policy covering a variety store and excepting liability for ‘‘explosives”’ 
kept or sold on premises held not to exempt insurer from liability for death caused by 
explosion of fireworks in store, since “fireworks” were not included in classification with 
“explosives.”” Henderson et al. v. Massachusetts Bonding & Ins. Co. (Ga.) 

§$ 327. REMOVAL OF GOODS. 

327—Where agent of fire insurer authorized to issue policies had knowledge of removal of 
insured goods to another location and request to change policy accordingly several weeks 
before goods were destroyed by fire, such knowledge was binding on insurer, which had 
duty to cancel policy if it did not desire to consent to change, and failure to do so would 
be taken as evidence of insurer’s consent, in absence of notice to contrary. Where 
insurance agent, authorized to issue policies, maintained desk room in offices of another 
insurance company under arrangement that clerk of company should receive telephone 
calls for agent during his absence and perform certain stenographic work for him, notice 
to such clerk of removal to another location of personalty insured against fire, with 
request to put through a change of address was notice to agent and binding on insurer. 
Bonacorso v. Camden Fire Ins. Ass’n. (Nebr.) 
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(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1).. Nature and effect of condition. 
328(1)—Sale of personal property insured ordinarily precludes recovery on fire policy provid- 
ing that it should be void on breach of provision prohibiting sale, change, or transfer 
of title, interest, or ownership of insured property. New York Underwriters Ins. Co. v. 
Anderson. (Ga.) 
328(1)—Negotiation by vendor of note executed by purchaser for balance of purchase price 
of realty made after fire policies containing mortgage clauses were issued to purchaser 
held not to operate as transfer of title to property in violation of provisions of policies. 
Daugherty et al. v. Stuyvesant Ins. Co. et al. (Tenn.) 
(2) What constitutes change of title or interest in general. 
328(2)—Fire policy was not made void by insured’s execution of deed to insured property 
to brother-in-law for purpose of defeating potential alimony claim, where brother-in-law 
reconveyed poss on same day as part of same transaction and insured remained in 
possession of property, notwithstanding policy provision that policy should be void if any 
change in interest or title of insured property took place, and notwithstanding insured’s 
deed to brother-in-law was recorded before fire and brother-in-law’s deed to insured was 
not recorded until after fire. Home Ins. Co. of New York v. Johnson. (Ga.) . 
328(2)—Recovery on fire policy requiring sole and unconditional ownership held not defeated 
on ground of existence of voluntary deed of gift, executed by insured and placed in 
possession of her attorney with directions to deliver it to donee when certain title matters 
were cleared up, since gift is incomplete, revocable, and passes no title until acceptance 
and delivery. Pooser v. Norwich Union Fire Ins. Society, Ltd. (Ga.) nen 
328(2)—Transfer to mortgagee of insured’s interest in mortgaged property, held not such a 
“change of ownership” as to cause forfeiture of mortgagee’s right of recovery under 
standard loss payable clause in fire policy. Union Central Life Ins. Co. v. Clinton Mut. 
Ins. Ass’n et al. (Ohio) Fee talent ; esol a 
(8). Invalid or inoperative conveyance. 
328(8)—-Insured who sold his automobile held not entitled to recover on automobile fire 
policy which contained unconditional ownership clause. even if title did not pass from 
insured to purchaser, since any transaction which affected absolute and unconditional 
ownershin came within inhibition. Borger v. Morrow. (Tex.) ; 1147 
(13). Levy of execution or other process. 
328(13)—-Where rent was paid by tenant within time agreed, though after fire had occurred, 
constable’s sale of insured household goods under distress warrant pursuant to agreement 
between landlord and tenant that purchase by landlord should affect neither possession 
nor title unless rent due should not be paid within a week held not to have effected such 
change in tenant’s ownership of household goods as to defeat action against insurer for 
fire loss. Best v. Safeguard Ins. Co. of New York. (Pa.) 
(14). “Commencement of foreclosure proceedings” or 
328(14)—Provision avoiding fire policy, if, with insured’s knowledge, foreclosing proceedings 
be commenced or notice given of sale of insured property by virtue of mortgage or trust 
deed, is valid and enforceable. Herrick et al. v. City of ew York Ins. Co. et al. (Ohio) 
328(14)—Provision of fire policy invalidating it if “with the knowledge of the insured fore- 
closure proceedings be commenced or notice given of sale of any property covered by 
this policy by virtue of any mortgage or trust deed” invalidated policy if, with knowledge 
of insured, foreclosure proceedings were commenced by virtue of any mortgage or trust 
deed, or with knowledge of insured notice was given of sale of any property covered by 
policy by virtue of mortgage or trust deed. Phrase “any notice of sale,’’ within fire 
policy providing that mortgagee shall notify insurer of commencement of foreclosure 
proceedings and of any notice of sale relating to such property had reference to any 
notice of sale of insured property under power of sale in mortgage or deed of trust and 
was inoperative in state, in view of statute abolishing extrajudicial sales under mortgages 
and deeds of trust. Provision of fire policy containing standard mortgage clause that 
policy should be void unless first mortgagee gave insurer notice of foreclosure proceedings 
held to apply solely to proceedings commenced by virtue of first mortgage, and hence first 
mortgagee was not precluded from recovering on policy because of failure to notify insurer 
of second mortgagee’s commencement of proceedings to foreclose second mortgage. 
National Mutual Savings & Loan Ass’n v. Hanover Fire Ins. Co. (N. M.) ; 
§ 329. CHANGE OF POSSESSION. 
329—-Insured held not entitled to recover under fire policy on personalty in house used by 
insured as dwelling, where, contrary to clause voiding policy if there was change in title or 
possession of subject of insurance, insured leased premises and furniture therein. Krieg 
v. Phoenix Ins. Co. of Hartford. (N. J.) ; 
§ 330. INCUMBRANCES. 
( 


Removal of incumbrance before loss. 


869 


1101 


1378 


330(4)—Standard form fire _ covering household furniture, and providing that policy 


should be void if insured property be encumbered by chattel mortgage, held voided by 
chattel mortgage existing at time policy was issued, notwithstanding later payment before 
“ a of mortgage indebtedness. Vozne v. Springfield Fire & Marine Ins. Co. (N. J.) 
> de yY. ere ai 
3321%4—Under automobile liability policy relieving insurer of liability if automobile at time 
of accident was being driven by person under age fixed by law. insurer was relieved from 
liability if automobile at time of accident was driven by insured’s 17 year old son, who had 
only junior operator’s license, and who at time of accident was driving automobile unlaw- 
fully, not on business of insured. Taylor et al. v. United States Casualty Co. (N. Y.).. 
332%4—Losses sustained when safe was burglarized held not covered by burglary policies, 
where premises in which safe was located were not “solely occupied by the assured” as 
required by terms of policies. Language used in burglary policy requiring safe to be on 
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“premises,” and defining “premises” as “‘the interior of that portion of the building * * * 
which is solely occupied by the assured in conducting his business,” held to constitute a 
limitation of the coverage of the policy for the purpose of withdrawing risks that the 


(1). In general. 
333(1)—Falling of plaster from walls of insured dwelling is no defense to action on fire 
policy containing an increased hazard clause, since such clause contemplates a new 
use of premises not in contemplation of parties when the policy was written. American 
Ins. Co. of Newark, N. J. v. Robinson. (Fla.) sors 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(1). Nature, validity and operation in general. 
335(1)—In action on bank burglary and robbery policy to recover for loss of jewelry by 
burglary which jewelry was held by bank as security for loans evidenced by notes which 
were also lost by burglary, failure to produce notes which contained description of 
jewelry held not to avoid policy or affect insured’s right to establish value of jewelry 
by other evidence, where lost notes, together with note register which was produced in 
evidence, contained description of jewelry and its estimated value. Ocean Accident & 
Guarantee Corporation, Ltd. v. First National Bank of Dickinson. (Tex.) 
(2). Taking inventory 
335(2)—-Under fire policy requiring insured to take inventory in detail within 30 days of 
issuance of policy “or this policy shall be null and void from such date,” policy held 
effective for full 30 days after issuance thereof, and, if inventory had not been taken 
within prescribed time, policy became null thereafter. Insurer could not escape liability 
on fire policies providing for inventory to be taken within 30 days after issuance of 
policies ‘“‘or this policy shall be null and void from such date” on ground that insured 
within 30 days from issuance of policies made incomplete inventory, where prescriptive 
time to complete inventory in accordance with terms of policies had not elapsed at 
time of fire. Istrouma Mercantile Co., Inc. v. Northern Assurance Co., Ltd. (La.) 1366 
(4). Keeping books and papers in safe. 
335(4)—‘Tron-safe” clause in standard ‘dre policy is sufficiently complied with if books kent 
by insured enable man of ordinary intelligence to ascertain therefrom with reasonable 
certainty amount and value of goods destroyed. Fire insured held to have sufficiently 
complied with “‘iron-safe’’ clause to authorize recovery on policy, although he did not 
own iron safe, where insured had removed inventory from burned building before fire 
and produced duplicate invoices for most of the merchandise purchased from time of 
taking inventory to date of fire. and testified as to approximate value of remainder, and 
as to approximate amount of sales between date of inventory and date of fire. Northern 
Assur. Co. of London et al. v. Payne. (Okla.) ; 1105 
§ 336. ADDITIONAL INSURANCE. 
(2). Knowledge and consent of insured. 
336(2)—Indorsement on fire policy. “$2,500 total concurrent insurance permitted, including 
this policy,’’ held to permit additional $2,500 fire insurance, so as not to render policy 
void under clause providing that, unless otherwise provided by agreement indorsed, 
policy shall be void if insured has or shall procure other insurance, where insured had 
carried $3,000 worth of insurance and was solicited to take additional insurance, and 
merchandise insured was worth more than total amount of face values of both policies. 
Tstrouma Mercantile Co., Inc. v. Northern Assurance Co., Ltd. (1a.) 1366 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. F 

349(1)—-Finding that member of mutual fire insurance association who refused for five 

months to pay assessment had forfeited right of recovery for loss held justified, in view 

of power given association’s executive committee to adopt rules for assessment of damages, 

though its constitution provided for assessment in proportion to amount of insurance 


held by each member at time of loss and rate of assessment levied was made denendent 
on date when 


et al. (Ind.) 1362 
349(1)—-Under group 


premiums, for actual payment of premiums to insurer by emnlover, and that employer 
micht cancel insurance of employee for failure to make reauired contributions, alleged 
failure of employee to make such contribution did not preclude his recovery on policy 
where emplover was not in fault to insurer and had not effectively canceled employee's 
insurance for failure to make contribution. Shea v. 7Etna Life Ins. Co. (Mass.) A 

349(1)—Where beneficiary of annual life policy requested, in application. special automatic 
loan privilege and policy was issued accordingly, beneficiary held bound thereby as 
regards auestion of lapse of policv for nonpayment of premiums. Heuring v. Central 
States Life Ins. Co. of St. Louis, Mo. (Mo.) 

349(1)—Beneficiary held not entitled to recover on life policy which provided that it should 
hecome void on default in premium payments, although insured disappeared while policy 
was in force and was still unaccounted for after more than seven years, where annual 
nremium for the year after insured’s disappearance was defaulted. Bridges v. 
Shenandoah Life Ins. Co. (N. C.) ; ait ee aes 

349(1)—Insured, receiving notice from secretary of insurance company that assessment was 
due on mutual fire policy, which designated agent to whom assessment should be paid, 
and failing to pay assessment until after policy had lapsed, held not entitled to recover 
for loss sustained after lapse, though policy had been obtained from another agent in 
another township and all previous payments had been made to him. Lucas County 
Farmers Ins. & Aid Ass’n v. Hallett. (Ohio) cas 
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349(1)—Policy which, under terms thereof, was void if weekly premiums were not paid for 
four consecutive weeks held not void where fire occurred during fourth week of default, 
in view of provision in insured’s premium receipt book precluding claim if insured was 
over four weeks in arrears. Brown v. Home Ins. Co. (Pa.) 
349(1)—Except as otherwise provided, whether by statute or contract, nonpayment, when due, 
“ _— ) life policy causes forfeiture. Browne v. John Hancock Mutual Life 
ns. Co. Pa. 
349(1)—Where automobile liability policy provides that premium shall be paid on or before 
stipulated due date or policy shall oe forfeited as void and company released from all 
liability, time then becomes the essence of contract, and failure to pay as agreed terminates 
contract. Where automobile liability policy provides that payment of premium shall be 
condition precedent to attachment of risk, premium must be received by insurer on due 
date, and nonperformance of such condition eneeeny suspends liability on policy. 
Kehoe et al. v. Automobile Underwriters, Inc. (Pa.) ; 
349(1)—Under group policy providing for disability benefits upon proof of permanent and 
total disability for period of six months, insurer held not liable for such benefits, where 
premiums on policy during such 6 months’ period had not been paid, since no right to 
henefits accrued until after expiration of such period. General American J,ife Ins. Co. 
v. Johnson et al. (Tex.) : 
349(1)—Under life policy with health-accident contract attached, insured could not recover 
for illness contracted subsequent to period for which he had paid stipulated premium, 
unless later premium payment tendered by him was improperly refused. Bernstein 
v. Ohio Nat. Life Ins. Co. (W. Va.) 1069 
349(1)—Cyclone policy held suspended pursuant to assessment notices and by-laws by 
nonpayment of annual assessment, and tender of payment after loss occurred could not 
reinvest insured with his rights under policy before default. Bitters v. Central Mut. 
Hail & Cyclone Ins. Co. of Appleton. (Wis.) 
(2). Premiums payable in installments. 
349(2)—-Foreign insurance company, incorporated for profit and maintaining reserve, which 
operated under assessment plan, held subject to general insurance laws of State, and hence 
policy of insured who had not paid assessment payable during July was in effect at time 
of his death in August because of statutory requirement for one month’s grace haedl pay- 
ment of premium. National Life Co. v. McKelvey et al. (Tex.) 
(3). Nonpayment of note ven for premium. 
349(3)—Where life policy granted 31 a ys’ grace for payment of premium and provided that 
default in payment of premium or mae given therefor should forfeit policy, and that no 
forfeiture should be waived or time for payment of premium cntanial except by written 
consent of insurer, and extension note was executed during grace period which extended 
time of premium payment and provided that default in payment thereof on due date should 
forfeit policy, and recited that note was not given in payment of premium, failure to pay 
note when due held to forfeit policy in absence of waiver or reserve to apply on extended 
insurance. Illinois Bankers Life Assurance Co. v. Cutlip. (Okla.) 511 
349(3)—Where premium note provided that if note was unpaid at maturity life ‘policy would 
terminate on date premium had become due, and policy at such time had no available 
loan value. failure of insured to pay note when due meen or as of due date of 
premium. Texas Life Ins. Co. v. Cork. (Tex.) ......... : a ake atc ee es ba 
§ 352. NOTICE OF TIME FOR PAYMENT. 
§ 354. —— SUFFICIENCY. 
(1). In general. 
ae Where method of notice of assessment due under mutual fire policy was provided in 
by-laws of company, insured could only be put in default for nonpayment of assessment by 
notice provided for in charter, and knowledge otherwise acquired was insufficient. Golds- 
berry v. Farmers’ Mutual Fire & Lightning Ins. Co. (Mo.) 593 


i 356. EXTENSION OF TIME FOR PAYMENT. 


1055 


1172 


358. —— BY AGENT OR BROKER. 

‘Applicant for life policy held not bound by terms of policy disavowing authority of 
agent to extend time for payment of premiums, where never advised of such provision. 
Insurer which permitted agent to take notes or promises for premiums could not avoid 
contract so made under provisions of policy disavowing authority of agent to extend 
time for payment of premiums. Jefferson Standard Life Ins. Co. v. Lyons. (Fla.) 1226 
-Where insurance agency contract provided that agent had no authority to vary contracts, 
or to extend time for premium payments, and forbade taking of payments other than in 
current funds, and term life policy with disability benefits provided that only vice president 
or secretary by written agreement could extend time for payment of premiums or 
otherwise alter contracts, agent was not a “‘general agent” and fact that he had office 
with company agency, took applications for insurance, delivered policies, collected initial 
and renewal premiums, did not make him a “general agent” with power to accept note 
for payment of second year’s premium on term policy. Life insurer has right to withhold 
from its agents any credit giving authority. In absence of authority to extend credits, 
transaction between life insurer’s agent and insured whereby a note is given for premium 
is a private arrangement between agent and insured not binding on insurer 


s ‘ . Travelers’ 
Ins. Co. v. Wolfe. (U. S.) 


§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 
(1). In general. 

360(1)—Where 3 full years’ premiums have been paid and 
maximum loan value of policy, and loan value is less than. unpaid balance of premium 
for current policy year, statutory provision that any unpaid balance of premium for 
current policy year should be deducted from loan is nugatory, and insurer can make loan 
for maximum amount of loan value of policy and making of such loan will not prevent 
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lapsing of policy in event premium is not paid according to terms of policy. Failure of 
insurer to deduct unpaid balance of current annual premium from loan value of life 
policy on which 3 full years’ premiums had been paid, as required by statute, did not 
prevent lapse of policy for nonpayment of premiums, where lean value was less than 
balance of premium for current year. Del Rio v. Prudential Ins. Co. of America. (N. Y.).1015 
(3). Application of dividends or credits to prevent forfeiture. 

360(3)—-Where insurance company has in its hands funds absolutely due and payable to 
insured before date on which premium becomes due, company should apply such fund if 
necessary to avoid forfeiutre. Beneficiary held not entitled to death benefits under group 
policy on theory premiums accruing after insured left employment were paid from 
temporary disability benefits to which insured was allegedly entitled, where evidence did 
not show temporary disability before employment terminated, when insurance ceased. 
Chayer v. Metropolitan Life Ins. Co. (Mich.) 

360(3)—Where insured under noncancelable disability policy for accident and sickness refused 
to accept terms of alleged draft for $180, and eight months thereafter premium of $36.11 
became due for which amount insured sent check to insurer which deposited check in 
insurer’s bank, which check was returned for insufficient funds, insurer held not entitled 
to cancel policy for nonpayment of premium, since insurer had $180 of insured’s money 
from which insurer should have deducted amount of premium. Ruderman v. Massachusetts 
Accident Co. (N. J.) .... 

360(3)—Where participating li 
payment of premiums, insurer held required to give notice to insured of amount of 
dividend apportioned to his policy before forfeiting it for nonpayment of premium, 
notwithstanding insured had not exercised his option to have dividend so applied. When 
insurer has regularly and customarily given notice to insured of amount of dividend, 
apportioned to his life policy, insurer cannot forfeit policy for nonpayment of premium 
until it has given notice to insured of the amount of dividend, or informed him that 
insurer has abandoned that custom or practice. Kaeppel v. Mutual Life Ins. Co. of 
New York. (U. S.) oe 

360(3)—-Under life policies authorizing insurer to apply dividend accumulations to payment 
of amount due on policy if such accumulations were sufficient to pay a quarterly install- 
ment of an annual premium, insurer held not liable on smaller life policy, premiums on 
which were in default, where there were no dividend accumulations on such policy 
sufficient to pay a quarterly installment of an annual premium thereon, as against contention 
that insurer was obligated to use aggregate amount of dividends payable on two policies 
carried with insurer which would have been sufficient to keep smaller policy in force 
on date of insured’s death, since provision for accumulations referred only to those 
accrued on the particular policy of which such provision was a part. First National 
Bank of Wichita Falls v. State Life Ins. Co. (U. S.) : +s eee 

(4). Payment by check, draft, or order. 

360(4)—Where life insured, indebted to insurance agent for premiums advanced and _ to 
insurer for past-due premium, gave agent check payable to insurer without specific direction 
for application, check constituted payment of past-due premium keeping policy in force 
until insured’s death, where insurer actually received, indorsed, and cashed check, notwith- 
standing agent did not credit insured on insurer’s books with check, but withdrew amount 
thereof from premium receipts for his own use, and notwithstanding policy provided that 
premiums were payable only in exchange for official receipt and no official receipt was 
issued. Metropolitan Life Ins. Co. v. Smith. (Ga.) ; ; ; 

360(4)—Payment of premium by employer under group policy covering his employees, appli- 
cation for insurance under policy by employee, authorization by him to employer to 
withhold amount from his wages to apply on premium, and actual withholding of such 
amount held sufficient consideration to support promise of insurer to pav insurance 
benefits on death or disability of emvlovee. Shea v. 7#tna Life Ins. Co. (Mass.) 

§ 362. EXCUSES FOR NONPAYMENT. 

362—Where policy provides for forfeiture upon nonpayment of premiums as stipulated, such 
provision may not be varied by court, although payment was prevented by poverty, illness, 
mental impairment, or accident. Porto v. Metropolitan Life Ins. Co. (Conn.) . 

362—Agreement of insurer under life policy to waive premiums and pay disability benefits on 
receiving proof, before default of insured’s total and permanent disability, held to require 
that proof of disability be given insurer before default in order to make waiver of pre- 
miums effective. Compton v. Amicable Life Ins. Co. of Waco, Texas. (La.) ; 
—Life policy providing that premiums falling due during disability occurring before default 
in payment of premiums would be waived held not to require existence of disability at 
time insured paid last premium, but only at time for payment of first unpaid premium 
to entitle insured to disability henefits. A®tna Life Ins. Co. v. Roberts. (Miss.) 

362—Under life policy disability clause providing that if insured shall become wholly or 
permanently disabled, “then” if there is no premium in default insurer will on due proof 
of such disability grant certain benefits and waive future premium payments, total per- 
manent disability occurring while policy was in full force effected waiver of premiums 
though insurer declared policy lapsed prior to notice and due proof of such disability. 
Herschman v. John Hancock Mutual Life Ins. Co. (N. Y.) ... Sawer 

362—Where disability rider attached to life policy provided that disability should be deemed 
permanent after insured had been continuously disabled for six months, that insurer 
would waive payment of premiums falling due after approval of proof of disability, and 
that premium falling due prior to such approval was payable. but if due after receipt of 
such proof would be refunded on approval thereof, premium falling due before expiration 
of six months after proof of disability was made was not waived. Peebles v. Kansas 
Life Ins. Co. (Okla.) 1030 

362—Under life policy providing for insurer’s payment of premiums if insured became wholly 
disabled before default in payment of premium, insurer held not liable for death of 
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insured occurring after automatic extended insurance expired after policy had lapsed 
for nonpayment of premium on ground that prior thereto insured was totally disabled 
where disability occurred after expiration of grace period for payment of premium but 
before expiration of automatic extended insurance. Dietrich v. Midland National Life 
Ine. Co, (5. DBD.) 1301 

362—Receipt by insurer of proof of 
precedent to waiver of premiums provided for only on receipt of proof of disability while 
policy was in force. Insurer’s possession of life policy could not excuse failure of insured 
to furnish proof of disability as required under provision for waiver of premiums upon 
receipt of notice of insured’s disability. Armstrong v. Kansas City Life Ins. Co. (U. S.).1175 
-Under life policy waiving payment of premiums on proof that insured had become 
wholly disabled, but providing that such agreement should become operative only after 
indorsement of same by insurer upon policy, furnishing of proof of disability held 
condition precedent to waiver of premium, unleSs performance was waived or excused. 
Condition in life policy waiving payment of premiums on proof that insured had become 
wholly disabled held not waived because of insured’s mental and physical condition 
rendering him unable to personally furnish proof of disability, where disability resulted 
from slowly devolping maladies and insured lived over two years after alleged disability 
developed, so that others in interest had ample time to furnish proof if insured were 
incapacitated. Chambers v. Franklin Life Ins. Co. (U. S.) : : 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 

§ 364. —— IN GENERAL. 

364—Act making policies nonforfeitable for nonpayment of premiums after three years’ pre- 
miums have been paid held applicable to business of industrial life insurance, although 
such business was not expressly referred to therein as required by another act passed by 
same legislature. Purpose of act making life policies nonforfeitable for nonpayment of 
premiums after three years’ premiums have been paid and providing for application of 
reserves to payment of premiums is to prevent life insurance companies from inserting in 
their policies conditions of forfeiture or restrictions, except those which statute allows. 
Statute making life policies nonforfeitable for nonpayment of premiums after three years’ 
premiums have been paid and providing for application of reserves to payment of pre- 
miums was dictated by public policy and enacted to protect insured. Succession of Watson 
v. Metropolitan Life Ins. Co. (La.) Ee ae ; Ee ie ands ; , 

364—Insurer’s failure to notify insured of avoidance of policy for nonpayment of policy or 
premium loan, as required by clause therein, did not prevent avoidance thereof under 
different provision for failure to pay premium when due. Mayers v. Massachusetts 
Mutual Life Ins. Co. (U. S.) aaa nae 

§ 365. ——- REINSTATEMENT. 

(1). In general. 

365(1)—Upon reinstatement of lapsed life policy, terms of old contract become terms of 
revived contract, and incontestable clause takes fresh effect. Where insured secured 
reinstatement of life policy which had become incontestable before lapse for nonpayment 
of premiums, incontestable clause held to take fresh effect at time of reinstatement rendering 
policy contestable for false warranties as to physical condition of insured at time of 
reinstatement. That insured did not appreciate seriousness of his condition when applying 
for reinstatement of life policy held not to excuse his failure to make complete disclosure 
of his health as required by policy. New York Life Ins. Co. v. Burris. (Miss.) ....1269 

365(1)—-Where renewal premiums were not paid until after insured’s accidental death, recovery 
could not be had on policy on theory of waiver of prompt payment of premiums by past 
course of dealing where policy provided that when premium payment was defaulted 
acceptance of subsequent payment should reinstate policy but only to cover injury sustained 
after such payment. Lindley v. Etna Life Ins. Co. (N. C.) 1082 

365(1)—Where reinstated life policy was reduced, rewritten, and new policy issued, new 
policy held subject to same defense of fraudulent representations as reinstated policy. 
CIC Wi: Supe Dee TG: ER. ORE Ge ee a oe ce anc os bee Heaceae anes si eae 

365(1)—Insurer was not bound to tender back premiums on rescinding reinstatement of life 
policy where there was no evidence premiums had been paid, since, in absence of evidence, 
assumption is that insured has parted with nothing, and that upon rescission of reinstate- 
ment he was returned to status quo. Reilley et al. v. New York Life Ins. Co. (Wash.) 

365(1)—-Reinstatement of life policy following lapse for nonpayment of premiums does not 
occur automatically immediately on delivery to insurer of application for reinstatement, 
but comes as result of contract between parties, who have right to fix terms of reinstate- 
ment. Foley _v. New World Life Ins. Co. (Wash.) : ‘ 1064 

(2). Condition of reinstatement. 

365(2)—Health and accident policy was not reinstated by mere payment of premiums to 
insurer’s local soliciting agent after forfeiture for nonpayment of premiums, but such 
payment must have been to, or accepted by, insurer’s general agent with knowledge of 
forfeiture. Southern Life & Health Ins. Co. v. Avery. (Ala.) oe peers er ene 

365(2)—-Statute providing that no misrepresentation shall defeat policy unless made with 
intent to defraud or unless matter misrepresented increases lek of loss held applicable 
to reinstatement of lapsed life insurance policies issued on medical examinations, in 
preference to statute relating to misstatements in policies issued without previous medical 
examinations. Robbins v. New York Life Ins. Co. (Minn.) aes 

365(2)—Material _misrepresentations made by insured in obtaining reinstatement of benefit 
certificate will void certificate, however innocently made. Woods v. National Aid Life 
Ass’n. (Mo.) : ae ae <i vais ieacess cae t 

365(2)—-Party signing request for reinstatement of lapsed life policy will be, except as against 
fraud, conclusively presumed to have read, understood, and assented to its terms. 
Insured, submitting request for reinstatement of lapsed life policy, was required in good 
faith to read request and carefully search his memory with respect to declarations con- 
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tained therein. Under life policies whereby insured’s right to reinstatement after policies 
lapsed was conditioned upon production of evidence of insurability satisfactory to insurer, 
which required new physical examination except in case insured had had no illness since 
issuance of policy, insurer held entitled to cancel reinstated policies which were issued 
upon insured’s false declaration that he had had no illness, notwithstanding insured did 
not read application which he signed. Equitable Life Assur. Soc. of the United States 
v. Gutowski et al. (N. J.) 
365(2)—Insurer held not to have waived provision of life policy requiring insured to furnish 
evidence of insurability satisfactory to company in order to revive lapsed policy by 
accepting payment of premiums on condition that company would not be liable under 
policy in case of death, unless payment was subsequently entered in premium receipt 
book and receipt surrendered at same time. Iwankow v. Colonial Life Ins. Co. of 
America. (Pa.) ‘ ; fae ; ; 
365(2)—Right of reinstatement following lapse of life policy for nonpayment of premiums 
is conditioned on terms of policy. Where life policies permitted reinstatement after 
lapse for nonpayment of premiums, and application for reinstatement provided that policies 
should not be reinstated until insurer acted on application, insurer held entitled to 
reasonable time to act. Insurer held not deprived of reasonable opportunity to act on 
application for reinstatement of life policies following lapse for nonpayment of premiums 
merely because of letter stating that insurer, on receiving application and renewal premium 
notes. would give immediate consideration to restoring of policies; word ‘‘consideration” 
implying investigation, examination, reflection, and conclusion; and word ‘immediate’ 
not necessarily meaning at once or forthwith. It was contended that word “immediate,’ 
as used in letter in question, meant at once, forthwith, or instanter. Such word, 
however, does not necessarily mean forthwith, upon the instant, or without any inter- 
vening lapse of time, but a certain latitude is to be given the significance of the word, 
and it may mean proximately, directly, close to, or within a reasonable time. Insurer’s 
letter promising immediate consideration to matter of restoring life policies following 
lapse for nonpayment of premiums should be read in connection with accompanying form 
of application for reinstatement. Evidence that application for reinstatement of life 
policies following lapse for nonpayment of premiums was received in insurer’s office 
about 10 o’clock Saturday, and thereafter was in regular course of routine procedure 
through office until closing time at noon, held to show as matter of law that insurer did 
not unreasonably delay in acting on application, precluding beneficiary’s recovery, where 
insured was fatally injured on evening of same day. Foley v. New World Life Ins. 
Co. (Wash.) . 1064 
§ 366. ——- ELECTION BETWEEN RIGHTS. 
366—Where life policy provided that owner or assignee within three months after due date 
of premium in default might exercise one of three options, one of paid-up insurance to 
hecome automatically effective if no election was made, and insured, after default 1n pay- 
ment of premium, failed to exercise option within three months because of insanity, and 
beneficiary, who was ignorant of existence of policy until insured’s death, gave notice of 
exercise of option providing for term insurance within three months of insured’s death, 
beneficiary was not entitled to benefits of option providing for term insurance, since con- 
dition of exercise of option had not heen performed and insanity did not operate to extend 
the period. Porto v. Metropolitan Life Ins. Co. (Conn.) 

Statute making life policies nonforfeitable for nonpayment of premiums after three years’ 
premiums have been paid and providing for application of reserves to payment of pre- 
miums must be interpreted to give insured choice of benefits when policy lapses, to fully 
protect insured. Succession of Watson v. Metropolitan Life Ins. Co. (La.) 
366—Clause in life policy providing that option of policyholder whose policy lapsed because 

of default in premium payment would, “without action” on part of policyholder, be 
considered to be participation in paid-up endowment insurance held automatically in 
effect at insured’s death, where he had not made election to accept extended term 
insurance. Word “holder” as used in clause of life policy giving holder of policy option 
to accept paid-up endowment insurance, surrender value in cash, or extended term insurance 
in case of default in premium payment, held to connote insured or his assignee, and 
hence option could not be made by beneficiary after death of insured. Terms of life 
policy requiring option given to holder to accept extended term insurance within 90 days 
after default in premium payment held not complied with by letter of beneficiary to 
insurer after insured’s death wherein beneficiary claimed she was entitled to benefits 


without specifying or indicating under which option she claimed. Browne v. John 
Hancock Mutual Life Ins. Co. (Pa.) 


366—Where premium due on life policy had not been wut. — on that date there existed 
against policy an unpaid loan which was the full guaranteed cash and loan value of policy, 
and there had been apportioned to the policy a divisible surplus, which was insured’s only 
remaining equity in the policy, heneficiary held not entitled, under provision permitting 
insured to elect to have dividend applied to purchase of participating paid-up addition to 
the sum insured and statute relating to commutation of values where premium on_ policy 
is in default, to extended insurance. where insured did not select the option. Fidelity 
Nat. Bank & Trust Co. v. Metropolitan Life Ins. Co. (U. S.) 
367. INSURANCE FOR LIMITED TERM OR AMOUNT. 

(1). In general. 

367(1)—Statutory provision for term insurance after default in premium payments must be 
read into life policy giving options on default in premium payments only where there is no 
indebtedness on policy. Double indemnity clause in contract of life insurance constitutes 
“life insurance” and must contain automatic nonforfeiture value. Beneficiary’s election to 
take under one of the optional values specified in lapsed life policy held not to preclude 
her from subsequently electing to claim under statutory provision for term insurance 
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omitted from but required to be read into policy. Henricks y. Metropolitan Life Ins. 
Co. (Cal.) eee ‘ * ; d .1207 
(2). Amount available to purchase extended insurance. 

367 (2)—-Where life policy provided that amount available upon default in payment of premiums 
for extended insurance was cash surrender value as determined by reserve on face of 
policy at date of default less surrender charge, insurer could deduct surrender charge in 
determining amount of extended insurance to which insured was entitled upon default, 
since surrender charge in absence of statute is not prohibited by public policy. Bene v. 
New York Life Ins. Co. (Ark.) 

367(2)—Reserves accumulated on industrial life policies must be applied to purchase of 
extended insurance in face value of policies on default of premiums, where no other option 
expressed in policies was availed of by insured as required by statute, notwithstanding 
provision in policies that in such event reserves should be applied to purchase of paid-up 
smsnrance in lesser amount, since statute was mandatory and its provisions controlled pro- 
visions of policy. Succession of Watson v. Metropolitan Life Ins. Co. (La.) q 57 

367(2)—-Where premium note provided that it should constitute an indebtedness on policy, 
insurer properly charged such note against reserve and in reduction of amount available 
for purchase of extended insurance. Pacific Mutual Life Ins. Co. of California v. 
Thurman. (Tex.) RP EA Rr a ee Ee aoe aes ncaa 

367(2)-—-Clause providing for payment of unpaid premiums out of loan value of life policy 
“after the expiration of the second policy year, if all premiums have then been duly paid’’ 
held to require payment of third annual premium which was payable in advance, not- 
withstanding thirty-day grace period within which premiums might be paid. Texas Life 
he: GC. Ce RD ecco ea ecco B ; ; : 

367(2)—Life insurance policy, providing that extended term insurance, selected by insured in 
application as nonforfeiture option on default in payment of premium, should continue 
insurance for its original amount, less indebtedness to insurer on policy, that values 
thereof would be diminished by indebtedness to insurer, and that extended insurance value 
was equivalent to cash value, entitled insured to only such extended term insurance as 
difference between cash surrender value and his indebtedness to insurer on policy would 
purchase. Beneficiary could not recover on life insurance policy, where each surrender 
value thereof, less insured’s indebtedness to insurer thereon, at time of default in payment 
of premium, would have purchased extended term insurance for only few days and such 
value and indebtedness were equal on last day of grace before insured’s death. Mayers 
v. Massachusetts Mutual Life Ins. Co. (U. S.) ; : 

367(2)—Extension of face value of life policy as term insurance for period of time purchased 
by reserves to credit of policy upon default in payment of premiums held not to include 
provision for waiver of premiums by insurer upon notice of total and permanent dis- 
ability of insured prior to time insured reached age of 60 years so as to keep policy in 
force upon disability of insured which occurred subsequent _to default in premiums, 
althouge before expiration of term insurance. , Life Ins. Co. 

§ 368. PAID-UP POLICY OR VALUE. 

(2). Conditions precedent. 

368(2)—-Where policy provides for issuance of paid-up policy for such amount as reserve-on 
policy will purchase, if application is made within specified time after default in payment 
of premium, time is to be regarded as of essence of the contract, and paid-up policy must 
be demanded within time limited. Porto v. Metropolitan Life Ins. Co. (Conn.) 

§ 370. ACTIONS. 

370—In action on life policy, plaintiff had burden to prove that lapsed policy was revived 
in accordance with terms thereof requiring evidence of insurability of insured satisfactory 
to company, and that insured should be living and in sound health at time of revivor. 
Iwankow v. Colonial Life Ins. Co. of America. (Pa.) 1037 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Privilege of cancellation of policy is invalid where privilege is exercised under instances 
which make it operate as fraud on insured. Friedland vy. American Bankers Ins. Co 
et al. (Col.) ‘ ; 
371—Party giving reason for his conduct and decision touching anything involved in contro- 
versy cannot, after litigation has begun, change his ground and put his conduct on another 
and different consideration. Estoppel inhering in defendant’s answer was not required to 
be pleaded by plaintiff. McDowell v. Metropolitan Life Ins. Co. (Nebr.) , accoe OO 
371—-Waiver of condition does not broaden coverage of policy so as to make policy cover 
risk not within its terms. Palumbo v. Metropolitan Life Ins. Co. (Mass.) 977 
371—Insurer cannot contract itself out of legal consequences of its subsequent acts. Blair 
National Reserve Ins. Co. (Mass.) 1097 
WHAT CONDITIONS MAY BE WAIVED. 
rovision inserted in policy for benefit of insurer may be waived by insurer. Federal 
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2. 
P 
Jnion Life Ins. Co. v. Lambert. (Ky.) os ‘ ; cas 
In action for disability benefits under life policy, submission of issue as to whether 
insurer waived condition that disabling disease must have originated before issuance 


of policy held error, since such requirement could not be waived. Palumbo vy. Metro- 
politan Life Ins. Co. (Mass.) ‘ 


372—-Stipulations in life policy for forfeiture on defaudt may be waived by insurer. Equitable 
Life Assurance Society of United States v. Boisvert et al. (N. D.) . 


§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
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§ 375. IN GENERAL, 
(1). In general. 

375(1)—Injured persons held not entitled to recover on liability policy, where insured had 
traded automobiles without having insurance transferred, because of assertion by insurer’s 
representative, whose authority was not shown, that insurer would take care of loss, where 
ineurer promptly disclaimed liability. Root et al. v. Lumber Mutual Casualty Ins. Co. 
(N. J.) es 

(2). Nature of agency. 

375(2)—Local soliciting agent of insurer held without authority to waive forfeiture of 
health and accident policy for nonpayment of premiums. Southern Life & Health Ins. 
Co. v. Avery. (Ala.) 

375(2)—“Soliciting agent’’ of insurance company has no authority with reference to policies 
theretofore delivered except to collect premiums, and cannot bind principal by any act sub- 
sequent to delivery of policy by waiver of conditions of policy or of forfeitures arising 
out of breach thereof. Gibson v. Texas Prudential Ins. Co. (Mo.) 

375(2)—Where party issuing vacancy permit in respect to house insured against fire was 
assistant or clerk of insurer’s duly authorized agent who issued policy, and had express 
authority from him to issue such permits, and issuance was tacitly approved by agent 
through making and preserving of entry of issuance in records of agency, issuance held 
to have constituted waiver of prior unauthorized vacancy. Fireman’s Fund Ins. Co. 
v. Reynolds. (Tex.) 

§ 376. ——- EFFECT OF PROVISIONS OF POLICY. 

(1). In general. 

376(1)—Generally, provisions in policy which, by their terms, cannot be altered or waived 
except by certain specified officers or agents or in certain specified ways are integral parts 
of policy and until legally revoked or modified are valid, and no less effect can be given 
to such provisions when contained in policy, the form of which is prescribed by statute, 
than is given in policies prepared by insurer. To prove assertion that condition in 
policy inserted for company’s benefit has been waived or destroyed by company in some 
way other than that required by policy, delegation of authority derived from head of 
corporation must be shown broad enough to include abrogation of the conditicn in manner 
excluded by terms of contract. Provision in fire policy that policy should he void if 
property was moved without assent of insurer in writing held not waived, where there 
was no evidence that agent had been authorized by insurer to waive such condition. 
Insurer may by duly authorized action destroy special protection originally set up in its 
favor in any manner which is sufficient in law to bring about that result, whether or not the 
method adopted is in accord with original agreement. Blair v. National Reserve Ins. 


Co. (Mass.) x 1097 


376(1)—Limitation of authority of agents to make waivers contained in fire policy is valid 
and binding on insured, and prevents waiver or alteration of terms of contract + alleged 
knowledge of agent of conditions violated after policy is issued, and insurer is not estopped 
to assert violation of conditions occurring after policy is issued by agent’s knowledge not 
brought to knowledge of insurer. Herrick et al. v. City of New York Ins. Co. et al. 
10 
376(1)—Where fire 


§ 377. KNOWLEDG 
(1). Necessity of knowledge of breach. 
377(1)—Conduct of insurer after loss, which was alleged to have waived provision of auto- 
mobile public liability policy requiring waivers to be written and warranty therein against 
cancellations of other automobile policies, could not waive breaches of-warranty as to can- 
cellations unknown to insurer. Eddy et al. v. National Union Indemnity Co. (U. S.) 
(3). Facts putting insurer on inquiry. 
377(3)—Insurer’s deed which was examined by insurance agent before issuing of fire policy 
charged insurer with notice of true ownership of property. 


5 
(1). In general. 

378(1)—Robbery insurance agent’s knowledge that custodian of insured’s premises did not 
stay on premises during entire night held not to waive policy provision exempting insurer 
from liability for robbery unless robbery was from premises ‘‘while at least one custodian 
is on duty therein,” since insurer had right to assume that insured would conform to pro- 
visions of policy after issuance and acceptance thereof. Great American Indemnity Co. v. 
Southern Feed Stores, Inc. (Ga.) .. 

378(1)—Knowledge of insurer’s agent tha 
while insane and that another brother was mentally deficient and physically not normal 
held not imputable to insurer, where agent’s knowledge was obtained while he sustained 
confidential relationship to insured as attorney for partnership of which insured was mem- 
ber. Knowledge of insurer’s agent that insured’s brother had committed suicide while 
insane and that another brother was mentally deficient and physically not normal held not 
imputable to insurer, where agent was attorney for partnership of which insured was 
member and had interest in nondisclosure of facts to secure issuance of policy, since 
insured knew that there was no foundation for presumption that agent’s knowledge was 
knowledge of insurer and had ample reason to believe that agent would not advise insurer 
of facts. Rushville Nat. Bank of Rushville et al. v. State Life Ins. Co. (Ind.) . ‘5 

378(1)—Soliciting agent’s knowledge that applicant for industrial insurance was not in sound 
health held imputable to insurer, giving rise to waiver or estoppel with respect to condi- 
tion of policy issued to applicant that insured be in sound health on date of policy, 
notwithstanding agent was told by insured, and believed, that insured was suffering from 
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ulcers and kidney trouble, whereas insured was actually suffering from cancer of stomach. 
Bluestein v. Prudential Ins. Co. of America. oes 
anne of soliciting agent of automobile fire insurer that cost of automobile, fixed 
by agent at list price, was actually less than list price, estopped insurer to claim breach 
of warranty of cost, since agent’s knowledge was knowledge of insurer. In action on 
automobile fire policy, submission te jury, by concurrence of counsel and without request 
for special instructions, of sole issue of value of automobile at time of fire, waived issue 
as to cost of automobile. Northwestern National Ins. Co. v. Hicks et al. (Ohio.) 
378(1)—Where insured informs insurer’s agent regarding all details in reference to mortgage 
lien on automobile covered by fire policy, agent’s knowledge must be imputed to insurer, 
and erroneous recital in policy that there is no mortgage lien cannot operate to bar 
insured’s recovery. Higgins et al. v. Phoenix Ins. Co. (Okla.) 
378(1)—Knowledge of fire insurance agent that condition favorable to insurer, breach of 
which is to invalidate insurer’s promise to pay, is inapplicable to the facts, is knowledge of 
fire insurer. Where fire insurer’s agent knew that bank was only a judgment creditor of 
owner and not a first mortgagee as stated in loss-payable clause, and that purpose of 
applying for the policy was to protect bank, insurer was estopped to assert that bank was 
not within protection of such clause. First National Bank of Charleroi et al. v. Newark 
Fire Ins. Co. (Pa.) : 
378(1)—Where automobile public liability. policy required that waivers be written, there was 
no implied waiver of warranty as to cancellation of other automobile policies resulting from 
knowledge of insurer’s officers that other olicies issued to insured had been canceled, in 
absence of written agreement thereto. rovision of automobile public liability policy 
requiring waivers to be written and providing that agent’s knowledge should not effect 
waiver held not modified by statute requiring risks to be approved and policies counter- 
signed by resident agent. Eddy et al. v. National Union Indemnity Co. (U. S. 
3 Nature of agency and authority of agent. 
378(3)—Cases involving waiver or estoppel based on notice or knowledge coming to mere 
soliciting agent of insurer after risk en attached are not within general doctrine imputing 
agent’s notice to insurer, unless it be shown that such agent is at time he acquires notice 
acting for insurer and within scope of his authority in respect to particular risk involved. 
Life & Casualty Ins. Co. of Tennessee v. Crow. (Ala.) 815 
378(3)—One authorized by insurer to prepare application of insurance prospect for life ‘and 
disability insurance will be deemed to represent insurer fully in preparation, when insurer 
has given no notice of limitation, and, under such circumstances, notice to preparer of 
fact relevant to application is sate to insurer. Kincaid v. Equitable Life Assurance 
Society of the United States. (W. Va.) 1321 
§ 379. INSERTION OF FALSE ANSWERS ‘IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—Information received by insurer’s agent when writing application for life policy 
is imputable to insurer and it is bound thereby regardless of whether agent correctly 
answered questions from information furnished him, in absence of fraud or collusion 
between agent and applicant which must be pleaded and proved by insurer. Atlas 
Life Ins. Co. v. Sullivan. (Okla.) : 1029 
. Life and accident insurance. 
379(4)—In action on life policy for death of insured who had lost right foot prior to issuance 
of policy, insurer held estopped to plead policy clause providing that it shall not cover 
one deprived of use of either hand or foot, in avoidance of liability, where insurer’s agent 
was informed by beneficiary that insured had lost his foot, and it was agent’s duty to 
report to insurer all facts coming to his knowledge as to physical condition of applicant, 
and agent filled out application. Beneficiary, in signing her husband’s name to application 
for life policy, had right to assume that insurer’s agent, who had authority to solicit, 
write into application information imparted to him, and was not bound to rea application 
before placing name of insured thereto, as respects whether insurer could escape liability 
aa a eat inserted false information. Life & Casualty Ins. Co. of Tennessee v. 
379(4)— Effect of false answers to questions in application ‘for life policy could not be avoided 
on ground that a were inserted by medical examiner without insured’s knowledge, 
where insured, when she signed a eet had opportunity and ability to read questions 
and answers. Sorenson et al. v. New k Life Ins. Co. (Minn.) 
379(4)—Knowing falsification of applicant's - by life insurance agent in ‘filling out appli- 
cation, where effected without applicant’s knowledge, waived insurer’s regulation fixing age 
limit for application and rendered policy in effect from its inception, prectuding ae 
of premiums paid thereunder. McSwain v. Washington Fidelity National Ins. Co. (Ohio 
379(4)—Where insured imparted correct information to insurer’s representatives, their failure 
to make application contain that information constituted no defense to action on life and 
disability insurance policy. Kincaid v. Equitable Life Assurance wonety of United 
States. (W. Va.) . aide 
(5). Good faith of insured. 
379(5)—Where_ insurance agent, notwithstanding information as to insured’s bad _ health, 
prepares application for insurance showing person to be in good health, accents premium, 
and delivers application and premium to insurer, and on such application policy is issued 
and premium retained, insurer collecting premiums as they fall due until insured’s death 
cannot defend on ground that policy was forfeited because of false statements in applica- 
tion. Atlas Life Ins. Co. v. Sullivan. (Okla.) 
§ 381. FORM AND or OF EXPRESS WAIVER. 
§ 383. ORAL WAIVER. 


383—Amount of ae he held not “provision or condition of —_—, within provision of 


fire policy against parol waivers of “provision or condition of policy.” Provision of fire 
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policy against parol waivers of any provision or condition of policy held limitation upon 
power of agents of company to waive or change written policy conditions by verbal agree- 
ment and inapplicable to making new agreement between insured and insurer whereby 
original policy is abandoned in whole or in part and new policies substituted therefor. 
Home Ins. Co. v. Campbell Mfg. Co. (U.S.) ...... CERCA FG it a ae Oe 
383—Proof of oral waiver of conditions of written insurance policy with full knowledge may 
not be made by parol evidence, particularly where policy expressly provides that waiver 


854 


must be in writing. Eddy et al. v. National Union Indemnity Co. (U. S.) eS asic a cee 


§ 384. WAIVER IN WRITING. 7 ; 

384—Waivers of policy constituting new contract upon sufficient consideration need not be 
evidenced by writing and need not be endorsed on policy, no matter what limitations or 
conditions are expressed therein, provided waivers are made by agent having authority to 
make contract. Golden Gate Motor Transport. Co. v. Great American Indemnity Co. 
(Cal.) ; me 


384—-Policy provision that conditions of insurance shall not be waived except in writing is 


valid and effective when applied to such conditions and provisions as relate to formation of . 


contract of insurance and are essential to its binding force. Where fire policy covering 
household furniture provided that conditions of insurance should not be waived except in 
writing, admission of earl evidence that insured had informed insurer’s agent of existence 
of chattel mortgage upon furniture and that agent had promised to take care of matter, 
offered as evidence of waiver of provision of policy that policy should be void if insured 
property were encumbered by chattel mortgage unless agreement to contrary were indorsed 
on policy, held error. Vozne v. Springfield Fire & Marine Ins. Co. (N. J.) 

§ 385. —— INDORSEMENT ON POLICY. 

385—Waivers of policy constituting new contract upon sufficient consideration need not be 
evidenced by writing and need not be endorsed on policy, no matter what limitations or 
conditions are expressed therein, provided waivers are made by agent having authority to 
make contract. Golden Gate Motor Transport Co. v. Great American Indemnity Co. (Cal.) 

385—Provision making fire policy void if property insured was not owned in fee simple held 
not altered by agent’s daily report to insurer reciting that building insured was upon 
leased ground, where policy contained no reference to daily report. Leithauser v. Hart- 
Rate Ware ANG; ed kos oc ved Saas Sheet athe calaie sec c ; 

385—Whether local agent had power under statute to execute waiver of provision of auto- 
mobile public liability policy was immaterial, where no written waiver was indorsed on 
policy as required therein. Eddy et al. v. National Union Indemnity Co. (U. S.) 


§ 387. ——- CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 

387—Insurer’s acknowledgment that insured was totally and permanently disabled for certain 
period did not preclude insurer from all evidence having bearing on insured’s condition 
thereafter. Columbian Mutual Life Ins. Co. v. Gunn. (Miss.) 

§ 388. IMPLIED WAIVER IN GENERAL. 

(1). In general. 

388(1)—Life insurer’s letters to insured written subsequent to due date of note advising him 

that policy had lapsed and that reinstatement was contingent on evidence of insurability 


held not waiver of forfeiture for nonpayment of note. Texas Life Ins. Co. v. Cork. 
(Tex.) ; 


(3). Acts and conduct of insurer or agents in general. 

388(3)—Insurer held estopped to deny liability on fire policy because of misstatement of hus- 
band that he was sole owner of insured property, where no questions relating to title or 
ownership of property were asked of husband, or of wife who was real owner. Universal 
Ins. Co. v. Mouel. (Va.) sangeet Sai ehata mem teres 

(4). Custom and course of dealing as to payment of premiums. 

388(4)—Test whether health and accident insurer waived forfeiture for nonpayment of pre- 
mium on due date was whether insurer’s conduct induced insured to believe payment 
within reasonable time after due date would be accepted, and had acted accordingly, and 
that until some notice was given more specific than that given forfeiture would not be 
insisted upon. Vinther et al. v. Sunset Mutual Life Ins. Co. (Cal.) 

388(4)—-Where health and accident policy provided that acceptance of delinquent premiums 
reinstated policy only to cover loss resulting from sickness or accidental injury, acceptance 
of delinquent premium prevented discontinuance of policy except as to claims for 
sickness and accidental disability within time fixed by policy, as regards insured’s right 
to cash surrender value of policy. Where health and accident policy provided for cash 
surrender value thereof after payment of premiums for ten years, and that policy could 
be canceled on notice to insured, insurer, which had for nine years and three months 
frequently accepted delinquent premiums, was estopped to cancel policy for delinquency of 
premium, and insured could recover cash surrender value of policy after insurer’s notice 
of cancellation. Where insurer adopts custom of accepting assessments on policy after 
due date thereof, belated payment of assessments is in regular order and not for reinstate- 
ment. so that insurance is continuous. In determining whether delinquent payment of 
premium effected cancellation of health and accident policy, effect was given interpretation 
of provisions thereof by insured and insurer while policy was in force. Friedland v. 
American Bankers Ins. Co. et al. (Col.) 

388(4)—Actual payment of premium at time of execution of contract held unnecessary for 
insurer’s liability to attach on fire policy where insurance agency and insured had done 
business over number of years during which running account was kept and _ periodically 
balanced and settled. National Liberty Ins. Co. of America v. Jones et al. (Va) 

388(4)—-Where belated premium payments on life policy with total disability clause and 
health-accident contract attached were carried by insurer’s agent for insured’s accommo 
dation, without prior knowledge of insurer, insurer who refused to accept check issued 
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on last day of period of grace for premium payment with insured’s request that check be 

held 19 days, and which check was transmitted to insurer by agent, held not to have 

waived policy requirements that premiums should be paid within stated periods, where 

insured was not misled by insurer or its agent. a v. Ohio Nat. Life Ins. 

Co. (W. Va.) “ Se 1069 
(5). Guaranty and indemnity insurance. 

388(5)- on liability insurer, defending action for injuries against employer with 
knowledge that employment was illegal because employee was under age, held precluded 
on ground of waiver or estoppel from asserting that accident was not covered by policy 
because employment was illegal, in absence of nonwaiver agreement with employer 
Caiola v. Aétna Life Ins. Ce: (HN. J.) “1162 

388(5)—Automobile liability insurer, taking full charge of investigation of automobile accident 
and defense of suit against insured, without suggestion that insured’s alleged liability was 
not covered by policy, held estopped from thereafter ae liability on ground that 
“oun = not covered by policy. Fidelity & Casualty Co. New York v. weed 

io. 

§ 389. ISSUANCE AND DEL IV ERY OF POLICY WITHOUT OBJEC “TION. 

(1). Breaches existing at time of issuance or delivery in general. 

389(1)—Insurer retaining premiums with knowledge of facts, which, under stipulations for 
insurer's benefit, would in absence of such knowledge empower insurer to treat policy 
as never having been in force, or as being no longer in force, will be held to have waived 
such stipulations without proof of actual intent. Doctrine that insurer, retaining 
premiums with knowledge of facts which, under stipulations for insurer’s benefit, would 
in absence of such knowledge empower insurer to treat policy as never having been in 
force, waives such stipulations, applies to age limit stipulations in policies, in absence 
of statute or charter provisions rendering unlawful insurance risks beyond prescribed 
age limit. Washington Nat. Ins. Co. v. Scott. (Ala.) 

(2). Conditions as to title. 

389(2)—The policy provision for forfeiture upon commencement of mortgage foreclosure pro- 
ceedings held waived by issuance of policy, in absence of application containing limitation 
on agent’s authority where insurer’s agent had actual knowledge of foreclosure proceedings 
at time of issuance of policy, notwithstanding policy provided that no agent should be 
deemed to have waived provisions unless waiver was written upon or attached to policy. 
National Fire Ins. Co. v. Thompson et al. (Ga.) 

389(2)—Local agent with authority to solicit fire insurance, accept risks, and countersign and 
deliver policies could waive policy conditions, hence, agent’s acceptance of premium and 
issuance and delivery of policy with knowledge that insured building was located on 
leased grounds estopped insurer from relying on policy provision invalidating policy » 
insured did not own ground in fee simple. Northern Assur. Co. of London et al. 
Payne. (Okla.) ; "1105 

§ 391. ADMISSION OF LIABILITY ON POLICY. 

391—Where insurer which was bound to indemnify insured for damages insured was forced to 
pay to its injured employees for which insured was liable investigated the claim, named 
attorneys to defend employee’s action against insured, admitted insurer’s liability to claim- 
ant, and recommended and approved settlement which was made by insured with employee, 
insurer held estopped from denying liability to insured based on contention that there was 
no liability on part of insured to its employee. Tide be sy Oil Co. v. American S. S. 
Owners Mut. Protection & Indemnity Assn., Inc. (N. 


§ 392. DEMAND, ACCEPTANCE, OR RETENTION on PREMIUMS OR ASSESS- 
MENTS. 
(1). In general. 

392(1)—Acceptance of premiums on subsequent life policy and issuance of receipts acknowledg- 
ing payment of premiums due on life policy held not a waiver of forfeiture of prior 
oc — ae § end for nonpayment of premiums. Southern Life & Health Ins. 

very. 

392(1). Sinan s neces of existing condition rendering fire policy void when issued and 
permitting policy to remain in apparent effect, collecting and retaining premiums thereon, 
held waiver of statutory requirement that all features of policy, when issued, must be 
plainly expressed therein. Home Ins. Co. v. Jones. (Ala.) 

392(1)—-Insurer retaining premium held not precluded from claiming invalidity of fire policy 
assigned without its consent where insurer had no knowledge of assignment until after 
loss. Stoner et al. First American Fire Ins. Co. of New York. (Ia.) 

392(1)—-Where group life and health policy provided that insurance would be discontinued 
31 days after insured left employment, but employer allowed employees to continue insur- 
ance in force for additional six months by paying monthly premiums, insurer was bound b 
such custom, though privilege was not contained in policy. Chayer v. : ee Life 
Ins. Co. (Mich.) 

392(1)—Failure to comply with provisions of industrial life olicy requirin numbers of other 
policies issued on insured’s life by insurer to be ind decanl on policy and providing that, in 
absence of such indorsement, liability of insurer should be limited to return of premiums, 
held not waived by ~—s acceptance and receipt of premiums by insurer. Pisker v. 
Metropolitan Life Ins. 

392(1)—Provision of life oailthes attempting to deny agents’ ‘authority to receive premiums 
in arrears more than four weeks held waived by conduct of agents in scope of their employ- 
ment in accepting premiums more than four weeks overdue. Unconditional assurance 
by life insurer’s agents that policy would be reinstated upon payment of —- premiums 
held not conditioned upon reinstatement in accordance with provisions of policy. Assur- 
ance by insurer’s agents that policy would be reinstated upon payment of past-due premium, 
— ptance of premium and its deposit with insurer’s funds with knowledge of insured’s 

cath, held to support holding that insurer waived right to defeat recovery on ground that 


1513 





The Insurance Law Journal, Vol. 86 


olicy had lapsed for nonpayment of premium and had not been reinstated. American 
National Ins. Co. v. Cleveland et al. (‘I'ex.) : : 

392(1)—Insurer by accepting within incontestable period a second — on life policy 
with knowledge that insured had consulted physician and had been treated for _tuber- 
culosis held estopped from denying liability on policy on ground that insured had fraudu- 
lently stated in application that she had not been afflicted with tuberculosis. Atlas Life 
Ins. Co. v. Standfier. (Tex.) 


392(1)—Insurer’s acceptance of premiums o 
that building stood upon leased ground held not waiver of provision avoiding policy if 
insured did not own property in fee simple, where policy also provided that terms thereof 
should not be waived except in writing upon policy or attached thereto. Leithauser v. 
Hartford Fire Ins. Co. (U. S.) Si é 

392(1)—Collection of premium held not to waive warranty in automobile public liability 
policy against cancellation of other automobile policies, as to previous cancellations known 
to insurer at time of payment, in view of provision requiring waivers to be written. Eddy 
et al. v. National Union Indemnity Co. (U. S. 

(8). Demand and acceptance after injury or death of person insured. 

392(8)—Acceptance of past-due premium after loss without knowledge of loss does not revive 
er forfeited or suspended policy. Sovereign Camp, . O. W. v. Muse et al. 
( Miss.) ae re 

§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Insurer of lighter against perils of sea held not estopped to defend suit on policy on 
ground that accident was not caused by peril of sea, although refusal to pay claim on 
policy was based on specific grounds that damage was not repaired and that lighter was 
inherently defective in construction and unseaworthy, since insured was not prejudiced. 
Globe & Rutgers Fire Ins. Co. v. Atlantic & Gulf Shipping Co. (Ga.) 

395—Insurer which notified insured by letter that ir would cease paying disability benefits 
because insured was no longer disabled within terms of life policy held not estopped 
from defending action on policy on ground that disability resulted from disease which 
insured had before issuance of policy, since insured did not change his position in 
reliance upon anything said or done by insurer. Palumbo v. Metropolitan Life Ins. 
Co. (Mass.) Bre bea eer Poot ha ete : Daher = . S 

395—In action by insured on indemnity policy for moneys paid by insured to its injured 
employee where insurer with knowledge of all facts denied liability on only one ground 
when insured settled with employee and until suit against insurer by insured, insurer held 
estopped from contending for other defense than the one it had deliberately asserted. Tide 
ao _ Co. v. American S. S. Owners Mut. Protection & Indemnity Assn., Inc. 
(N. Y. J ; : , 

395—Charge by insurer, as reason for rescinding reinstatement of life policy, that insured had 
failed to disclose truth as to her physical condition, in application for reinstatement, was 
not waiver of right of insurer to charge, in suit on policy, that insured had not. disclosed 
changes in physical condition, material to the risk, which occurred during negotiations for 
reinstatement, since insured was not misled by reliance upon first charge into conduct 
making second charge possible. Reilley et al. v. New York Life Ins. Co. (Wash.) 

§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—-Bailor’s failure to furnish inventory and to separate damaged and undamaged goods held 
not to bar recovery of value of goods damaged by fire while in possession of bailee for 


hire, where bailee’s loss was adjusted and paid by insurer with knowledge of bailor’s claim. 
Wexler v. National Ben Franklin Ins. Co. et al. ¥.) 


397—Where indemnity insurer, which was liable to insured for damages for which insured was : 


liable to its injured employees, investigated employee’s injury, named attorneys to defend 
the action against insured, advised insured that insured was liable to employee, and 
recommended settlement insurer held to have expressly contracted not to later question 
liability of insured to employee. Tide Water ot Co. 
Protection & Indemnity Assn., Inc. (N. Y.) 

§ 398. ELECTION TO RESTORE OR REPAIR. 

398—Insurer did not lose right to rescind automobile public liability policy for breach of 
warranty against cancellations of other automobile slides because after accident insurer’s 
representative took insured’s automobile to repair shop and insurer required report of loss 
from insured, prior to knowledge by insurer of three of five cancellations, where on learn- 
ing of cancellations of five policies immediate steps were taken to rescind policy and return 
premium collected. Eddy et al. v. National Union Indemnity Co. (U. gy ; 

§ 399. PAYMENT OF LOSS. 


399—-Payment of claim on policy insuring lighter against perils of sea for repairs made after 
lighter collided with creek bank held not to preclude insurer from asserting defense that 
ship was unseaworthy and accident was not caused by peril of sea, in suit on policy based 
on “hogged” condition of lighter from same accident. Globe & Rutgers Fire Ins. Co. v. 
Atlantic & Gulf Shipping Co. (Ga.) . 

399—In bailor’s action on fire policies for v.: 
of bailee for hire, insurer’s conduct in paying bailee’s loss with knowledge of bailor’s 
claim held to constitute waiver of right to insist upon perfomance of technical requirements 
of policies. Wexler v. National Ben Franklin Ins. Co. et al. (N Bae asta scars 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400-Clause in life policy providing that policy should be incontestable after one year except 
for nonpayment of premiums and provisions relating to double indemnity and disability 
benefits precluded contest of policy for fraud in its procurement. Mutual Life Ins. Co. 
of New York v. Margolis et al. (Cal.) 


400—Period after which validity of goley is immune from attack is for benefit of beneficiary 
after insured’s death as well as for benefit of insured during his lifetime. Travelers’ Ins. 
Co. v. Caravasilis. (Del.) ‘# 
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400—Provision of life policy that disability benefits should terminate after insured passed 
sixtieth birthday, or upon his participation in warfare, or in aeronautics or submarine 
operations, held not reservation of grounds for contest of validity of policy within clause 
rendering policy incontestable except for nonpayment of premium and except as subse- 
quently provided in paragraph relating to termination of disability benefits. In action on 
life policy for disability benefits, defense of fraud and misrepresentation in original pro- 
curement of policy by insured was not available to insurer as defense where right to 
contest validity of policy on ground of fraud and misrepresentation was not reserved in 
incontestability clause of policy. Wilson v. Equitable Life Ins. Co. (la.) * 

Insurer under life policy made incontestable after two years from issuance must by 
some definite steps specifying grounds of complaint disclaim liability within contestable 
period. Where application for reinstatement of life policy provided for avoidance of 
insurance by breach of warranties therein contained if death occurred within one year 
after reinstatement, held that insurer could not after expiration of one-year contestable 
period assert fraud in reinstatement application as ground for canceling policy, though 
original policy allowed contest within two years, and cancellation suit was brought within 
two-year period after reinstatement of policy. Insurer could not assert, in cancellation 
suit brought one year from reinstatement of life policy that violation of provision 
requiring insured to be in good health as condition precedent to reinstatement afforded 
basis for cancellation, where reinstatement contract provided for avoidance of policy for 
breach of warranties or agreements occurring within one year after reinstatement, and 
bill alleged that policy was reinstated in reliance upon insured’s representations. In suit 
by insurer to cancel life policy brought after expiration of contestable period provided in 
reinstatement contract, eftect of limitation in contestability provision held not avoided by 
charge that beneficiary participated in fraud and attempted by deceit to prevent insurer 
ne fraud and canceling policy. National Life & Accident Ins. Co. v. Kessler. 
(Pa. she CW eteacate a See : ‘ 
—In action on life policy, stipulations giving parties additional time to serve their plead- 
ings held not to stop running of limitation whereby policy became incontestavle except 
for nonpayment of premiums. In action on life policy which under its terms and by 
statute became incontestable except for nonpayment of premiums, stipulations made by 
insured’s attorney after policy became incontestable giving insurer additional time to 
serve pleadings did not affect insured’s rights which had become fixed and vested. 
Romano v. Metropolitan Life Ins. Co. (N. Y.) ai vance mals ; ; 

Life insurer could not reduce liability on ground of misstatement of insured’s age to 
amount which would have been purchased if true age had been stated in policy, where 
contest was made more than two years after date of issuance of policy. Lincoln Health 
& Accident Ins. Co. v. Jones. (Okla.) : 1031 

Statute requiring life insurance policies to contain incontestability clause held not to 
preclude insurer from seeking cancellation of contracts for disability benefits contained in 
life policies, since statute dealt only with life insurance. Under life policies providing that 
they should be incontestable after one year except as to provisions “relating to” disability, 
insurer held entitled to cancellation of disability provisions in such policies after expira- 
tion of contestable period because of fraud in their procurement. Right of insurer to 
contest insured’s claim on ground that claim does not come within terms of coverage of 
policy is never affected by time limitations relating to execution of contract, or issuance 
of policy, but may be asserted whenever claims are made under contract. Smith v. 
Equitable Life Assurance Society of United States. (Tenn.) 1303 

Under life policy providing that policy should be incontestable after two years from date 
except for fraud, nonpayment of premiums, or misstatement of age, that insured was not 
in gocd health at time policy was issued was no defense, since policy was incontestable 
except for exceptions named therein. Where life policy contained provision that policy 
should be incontestable after two years from date except for fraud, nonpayment of 
premiums. or misstatement of age, condition in policy that no death benefit would be pay- 
able where death was caused by disease existing prior to date of policy held not to 
relieve insurer from liability for death from disease occurring after two vears from date 
of policy. Atlanta Life Ins. Co. v. Cormier (Tex.) 1051 

Equity suit brought in Illinois against widow as beneficiary to cancel life policy issued to 
Illinois resident held not binding on nonappearing widow who was non-resident of Illinois 
when suit was brought and was not personally served, and hence suit did not constitute 
“contest” within incontestable clause. Insurer’s letter confirming notice to beneficiary or of 
refusal to pay face of life policy and tender of refund of premiums held not “contest” 
enabling insurer to avoid effect of incontestable clause, and to defend beneficiary’s action 
by pleading false answers in application. Densby v. Acacia Mutual Life Ass’n. (U. S.) 

400—Clause providing that policy insuring against death and disability should be incontestable 
within a year, except for non-payment of premiums and except for restrictions and pro- 
visions applying to double indemnity and disability benefits as provided in specified sections, 
held to preclude contest of disability insurance for fraud in its procurement. In suit to 
rescind disability provision for fraud in its procurement and to recover disability benefits 
paid insured, where period of contestability had passed and incontestable clause precluded 
contest on ground oll fraud, defense of fraud was not available against insured either at 
law or in equity, and court was required to dismiss bill without leave to amend. Mutual 
Life Ins. Co. of New York v. Markowitz et al. (U.S.) ......... evs f 

400—Clause providing that policy insuring against death and disability should be incontestable 
after two years except for nonpayment of premiums and except as to provisions and con- 
ditions relating to “disability benefits” precluded. contest of disability insurance for 
fraudulent breach of application whereby insured declared his answers to be true, where 
a particular group of provisions for causes other than fraud appeared in smaller type 
than face of policy and was blocked in by heavily printed margins. Where policy and 
application are described in the policy as “the entire contract” and incontestability clause 
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provides that the “‘policy’’ shall be incontestable except as to provisions and conditions 
relating to disability benefits, an ambiguity exists as to whether provisions and conditions 
so mentioned are those of the entire contract including application or those of the policy 
only, which ambiguity must be resolved in favor of insured. New York Life Ins. Co. v. 
Kaufman et al. (U. S.) sie ately : sa ae 
400—Where policy of life insurance is reinstated as result of fraudulent representations, con- 
testable period starts to run anew. Life policy issued in reduced amount to replace 
reinstated policy, containing clause rendering policy incontestable after two years from 
“date of issue,’’ wherein new policy bore same date as original policy, held incontestable 
only as to fraudulent representations made to induce original policy and not as to fraudu- 
lent representations made in connection with reinstatement granted within two preceding 
years, whether representations were new representations or reaffirmation of representa- 
tions previously made; words ‘date of issue” relating only to representations made to 
induce making of original policy. Wallach v. Ajtna Life Ins. Co. (U. S.) ey 


400—Defense of fraud and misrepresentation in application for life and disability policy 
held unavailable to insurer after payment of premiums for two years, notwithstanding 
fact that two years had not elapsed from issuance of policy, under statute providing 
for incontestability of policy after insurer’s receipt of premiums for space of two years. 
Provision of statute providing for incontestability of life policy after receipt of premiums 
for space of two years held in nature of estoppel against insurer’s contest of policy 
regardless of whether two years from date of issuance of policy had elapsed, in view 
of succeeding section providing for 2-year limitation on action by insurer to cancel policy. 
Life and disability policy issued under statute providing for incontestability of policy 
after receipt of premiums for space of two years held not subject to cancellation for 
misrepresentations in application for policy after receipt of premiums for two years, 
although two years had not elapsed since issuance of policy, notwithstanding subsequent 
amendment of statute to provide that policy should become incontestable only after lapse 
of two years from date of issuance. Clause of life and disability policy providing for 
incontestability after two years from date of issuance except for nonpayment of premiums 
and except as to provisions and conditions relating to disability and double indemnity 
benefits held to provide for incontestability of disability feature policy as well as to life 
insurance feature. Running of period fixed by incontestable clause in insurance policy 
is stayed only by legal contest. New York Life Ins. Co. v. Truesdale et al. (U. S.).. 663 
400—Provision of life policy containing disability benefit feature that policy should be incon- 
testable after it had been in force for one year except for nonpayment of premium held 
not to restrict incontestability to any particular grounds of contest, but to be sufficiently 
comprehensive to embrace any and every defense. Provision of life policy containing 
disability benetit feature that policy should be incontestable after it had been in force 
for one year except for nonpayment of premium held to preclude cancellation of policy 
ifter expiration of one year on ground that insured had intentionally multilated himself 
for purpose of collecting benefits under policy. A&tna Life Ins. Co. v. duBarry., (U. S.) 943 
400—Insurer held not liable on life policy which was loaned to prospective insured for inspec- 
tion and which was not to take effect until premium was paid and on which no premium 
was paid, as against contention that incontestable clause barred contest where such clause 
excepted contest for nonpayment of premiums. Incontestable clause in life policy is not 
effective when policy is clearly shown never to have been accepted by insured in his life- 
time as a contract. Harris et al. v. Travelers’ Ins. Co. (U. S.) ; 1178 
400—Where life policy forbade contest after two years except as to provisions and conditions 
relating to disability benefits, and such provisions and conditions appeared in smaller type 
within heavy margins- which also included provision barring cenelite if disability arose 
from known injury or disease not disclosed in application, suit to cancel disability insur- 
ance because of fraudulent statements in application held barred after such two-year period; 
fraud in application not being within exceptions in incontestable clause. Amendment to 
life policy adding disability benefits and barring contest after certain period except as to 
specific conditions enumerated in paragraph preceding amendment held incontestable after 
expiration of designated period for fraud in application; fraud not being included in such 
specific enumeration. Since Pennsylvania statute requiring incontestable clause involved 
only life or endowment insurance, rule requiring construction of ambiguous provisions in 
insured’s favor held applicable to amendment to life policy adding disability benefits, as 
against contention that incontestable clause therein, which was ambiguous, was required 
by Pennsylvania law. Ambiguity, if any, in amendment to life policy adding disability 
benefits and providing that such agreement should be subject to terms of policy and should 
be incontestable after two years from “‘its’’ date of issue must be resolved in insured’s 
favor by holding that two-year period ran from date of issue of policy, not from signing 
of amendment. Suit to cancel, because of fraudulent application, amendment to life policy 
adding disability benefits and forbidding contest after two years from date of issue of 
policy held barred, whether words “date of issue’? meant date when policy was written or 
when it was delivered. Ambiguity in life policy following language of Pennsylvania 
statute requiring, in substance, provision forbidding contest after two years from date of 
“issue” should be resolved in insured’s favor, as against contention that statute and not 
insurer's draftsman caused ambiguity, which could have been avoided by specifying cir- 
cumstances fixing date of issue, such as anniversary date or date of application, signing, 
or delivery. Where application made date policy “as of’? September 29, and provided that 
insurance should take effect subject to life policy which, by terms thereof, took effect as 
of September 29 and which contained testimonium clause stating that contract was signed 
January 7, testimonium date must be deemed “‘as of,’’ that is, as if it were, September 
29, which was also anniversary date, in resolving ambiguity in clause forbidding contest 
after two years from date of “issue”? of policy. Where application made date policy as 
of certain date, which was also both testimonium and anniversary date, such date, rather 
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than date of delivery of life policy, held date of “issue” within two-year incontestable 
clause. Horwitz et ux. v. New York Life Ins. Co. (U. S.) pia eae Oe 
400—Disability clause held not contestable on ground of false and fraudulent ‘representations 
in application, where policy had become incontestable because being in force more than 
two years. New York Life Ins. Co. v. Yerys et al. (U. S.) ..1181 
400—Provision in combination life and disability policy for incontestability after one year 
“except as to provisions and conditions relating to disability benefits’ held to preserve to 
insurer, without limitation, defense of fraud in procuring contract for disability benefits, 
though defense of fraud was not specifically enumerated in rider in which disability benefits 
were provided. Statute providing for uniform incontestability clause for life policies 
held inapplicable to disability benefit provisions in combination life and disability policies. 


Pyramid Life Ins. Co. v. Selkirk. (U. S.) : 1196 
XII. Risks and Causes of Loss. 


(B) INSURANCE OF PROPERTY AND TITLES 


§ 418. LIMITATIONS OF RISKS AS TO PLACE. 

§ 420. —— PLACE OF ORIGIN OR CAUSE OF LOSS. 

420—Indorsement to policy insuring carrier against certain risks incident to transportation of 
merchandise while on motor trucks of carrier, which extended coverage of policy to include 
carrier’s liability for merchandise of named shipper until merchandise reached its destina- 
tion whether transported on insured trucks or not, held not to cover loss resulting from 
theft of merchandise while on loading platform of connecting carrier, in view of provisions 
of main policy, nature of other indorsements, and motivating reason for particular indorse- 
ment. Tubize Chatillon Corporation v. White Transp. Co. et al. (U. S.) 

§ 421. FIRE. 

421—Fire caused by lighted cigarette on rug held “hostile fire” within policy insuring against 
direct loss by fire where fires from such source weré not specifically excepted in policy, 
since locus of cigarette from ash tray to rug changed its character and made it a fire out 
of place. ‘Hostile fire” is defined as one which becomes uncontrollable or breaks out 
from where it was intended to be and becomes hostile element. Swerling v. Connecticut 
Fire Ins. Co. (R. I.) 

421—House owner accepting fire policy stipulating that insurer would not assume risk from 
gasoline used in house agreed to such stipulation and could not recover for loss occasioned 


by fire — from gasoline flatiron. Bailey v. Mutual Fire Ins. Co. of New York. 


§ 424. ACCIDENT. 


424—Under policy insuring owner of truck against loss resulting from collision or upset, 
where truck went off seventy-five foot bank when driver was blinded by flame, impact 
with ground at bottom of bank held “collision with an object” within terms of policy. 
Fogarty v. Fidelity & Casualty Co. (Conn.) . 

§ 425. THEFT. 

425—-Policy covering robbery of property taken from premises “while at least one custodian 
is on duty therein’ held not to cover robbery occurring after sole custodian, having gone 
outside to stay remainder of night, was attacked and forced to lie under ene Great 
American Indemnity Co. v. Southern Feed Stores, Inc. (Ga.) 

425—Policy defining robbery as felonious and forcible taking of property by violence inflicied 
upon custodian. by putting custodian in fear of violence, or bv “overt, felonious act 
committed in the presence of a custodian and of which he was actually cognizant’? held 
to cover loss of diamond to ostensible prospective buyer, who substituted glass for 
diamond while examining diamond in presence of insured’s manager and fled with 
diamond when manager protested and demanded return of diamond. Citizens Loan 
& Investment Co. v. St. Paul Mercury Indemnity Co. (Minn.) 

425—Under robbery policy limiting insurer’s liability where robbery occurred when money was 
not protected by time lock locked at beginning of robbery, insurer held liable for full loss 
from robbery where robbers entered bank five hours before money was taken and remained 
there for purpose of being present when cashier arrived, notwithstanding that money was 
actually taken from cashier when time lock was unlocked, since robbery began with first 
act performed in pursuance of plan to effect it. Bank of Conception of Clyde, Mo. v. 
American Bonding Co. of Baltimore. (Mo.) : ae 1434 

425—Language employed in jeweler’s policy excepting loss from theft. conversion, or other 
act or omission of dishonest character of person to whom insured property might be 
entrusted was required to be given its ordinary meaning such as the average policy- 
holder of ordinary intelligence. as well as insurer, would atiach to it. Loss of jewelry 
resulting from conversion thereof by person obtaining jewelry from insured with intention 
to convert it held within provision of jewelry policv excepting loss from theft 
or dishonest act of person to whom jewelry micht be entrusted. since insured “entrusted” 
jewelry to person converting it. notwithstandine she intended to steal ii prior to her 
receipt thereof, since crime was not consummated until she had secured possession <i 
delivery by insured to her. Abrams v. Great American Ins. Co., New York. (N. Y.) 1151 

425—Bank burglary and robbery policy covering loss sustained by burglary of money and 
securities feloniously abstracted during day or night, and providing that “‘securities” shall 
mean “all negotiable or nonnegotiable instruments, documents, or contracts representing 
money or other property” held to cover loss sustained by burglary of jewelry held by 
—— as collateral security for loans. Ocean Accident & Guarantee aepee aan 

. First National Bank of Dickinson. (Tex.) 


425—_Where automobile is stolen and wrecked by thieves, whether le eslitelen or otherwise, so 
as to render it of little or no value, insurer is liable for full amount of loss under insur- 
ance against theft. Firemen’s Ins. Co. of Newark, N J. et al. v. Universal Create ae 


. conversion, 
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§ 427. PROXIMATE CAUSE OF LOSS. 

427—-Where efficient cause nearest the loss is peril expressly insured against, insurer is not to 
be relieved from responsibility by his showing that property was brought within that peril 
by cause not mentioned in contract. Under policy covering loss due to certain cause, 
usual principles of causation will be applied in carrying out intention of parties, but will 
not be applied so closely as to defeat intention of parties. Where there are two con- 
current causes of loss, predominating efficient one must be regarded as proximate when 
damage done by each cannot be distinguished, and that cause setting other in motion must 
rank as predominant. Under policy insuring owner of truck against loss resulting from 
collision or upset, where truck went off seventy-five foot bank when driver was blinded by 
flames bursting out in cab without warning, and everything combustible burned after 
ignition of gas tank subsequent to fall, loss from fire held within coverage of policy, since 
consequent on risk insured against. Fogarty v. Fidelity & Casualty Co. (Conn.) 
Where locomotive covered by fire policy was undamaged, but was_so isolated as result of 
forest fire that it would cost all locomotive was worth to rebuild bridges so as to make 
a accessible for use, insurer held not liable. North River Ins. Co. v. Clark. 
(U. ; 

§ 429. WRONGFU IL. ACTS OF INSURED. 

429—Voluntary and intentional burning of building by insured owner, provided he is not 
insane, creates no right of action on fire oe First National Bank of Charleroi et al. 
v. Newark Fire Ins. Co. (Pa.) 


429—To allow beneficiary to profit by criminal act. is + contrary to public policy. Etna Life 
Ins. Co. v. duBarry. (U. S. 


(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 
P 


435 unitive damage assessed against taxicab operator for injury sustained by passenger 
was liability imposed by law, and was within coverage of policy indemnifying against 
loss from liability imposed by law for bodily injuries caused by operation of taxicab, if 
injury was covered by policy. Punitive damages assessed against taxicab operator for 
injuries sustained within city limits, by passenger in taxicab which was not subject to 
jurisdiction of Public Service Commission, was covered by policy which indemnified against 
loss from liability for injuries imposed by law upon operator of taxicab used in city, not- 
withstanding that passenger’s destination was beyond city limits. American Fidelity 
& Casualty Co. v. Werfel. (Ala.) 

Under truck carrier’s public liability policy containing rider, stating that policy was 
issued pursuant to statute allowing such policy in lieu of bond, insurer held liable for 
injuries to plaintiff through negligent operation of truck not described in policy but operated 
by insured, notwithstanding provision in rider that vehicles, in addition to those described 
in policy, were not covered. Fidelity & Casualty Co. of New York v. Jacks. (Ala.) 

Act providing that no liability policy shall contain provision that insolvency or bank- 
ruptcy of insured shall release insurer from liability was primarily enacted to confer 
on injured person privilege of bringing direct action against tort-feasor’s insurance 
carrier, but was not intended to make insurance carrier liable for causes of action for 
which person at fault would not himself be liable. Loustalot et al. v. New Orleans oy 
Park Improvement Ass’n et al. (La.) ... 

Under automobile liability policy providing that insurer should be liable for immediate 
medical aid imperative at time of accident, insurer held liable for such expense, even 
though amount exceeded maximum coverage of policy, but insurer was not liable for 
additional medical treatment which exceeded maximum coverage of policy, when added 
to liability for injuries. Tuck v. Commercial Standard Ins. Co. of Dallas. Tex. (T,a.) 

Neither emergency relief association nor its insurer was liable for injuries sustained 
by occupant of automobile driven by employee of association, where occupant’s presence 
was without knowledge or consent of persons in charge of association and there was no 
evidence of custom of employees to take guests, and liability policy did not contain 
omnibus clause. Johnson vy. Continental Casualty Co. (Qa.) 

435—In action on compulsory automobile liability policy, fact that driver of insured’s auto- 
mobile who had insured’s permission to drive automobile had no license to operate held not 
to bar action against insurer based on driver’s negligence. Named insured, who recovered 
for personal injuries sustained while riding in automobile through gross negligence of one 
driving with insured’s consent, held not entitled to recourse to compulsory automobile 
liability policy which protected ‘ ‘others’ from damage caused by operation of insured’s 
automobile for satisfaction of judgment, since word “others,” which denominated bene- 
Peaies, did not include tnsavel. MacBey v. Hartford Accident & Indemnity Co., et al. 
(Mass 

435—Insurer issuing ‘automobile liability olicy conforming with Financial Responsibility Act 
to motorist involved in accident caculiion in injury to another could not escape liability 
thereon, though commissioner of motor vehicles had not required from motorist proof of 
financial responsibility. Agreement in automobile liability policy to extend insurance to 
conform with Financial Responsibility Act afforded immediate insurance in conformity with 
act, and did not require a to indorse policy so as to provide statutory coverage only 
in event insured was required by commissioner of motor vehicles to furnish proof of financial 
responsibility. Beneficiaries of Financial Responsibility Act and of automobile liability 
ee provisions required thereby are public who may be injured in automobile accidents. 

Inited States Casualty Co. v. Timmerman et al. Bie cetaee 


435—Liability policy protecting taxicab operator from loss arising from liability for damages s 
on account of death or “‘bodily injuries” held to include loss arising from liability 


parent’s loss of infant’s services. Tulchinsky v. Public Service Mutual Casualty on. 
Corporation. (N. Y.) . 


435—Under automobile liability selicy vilievion insurer of liability if automobile was driven 
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by person under age fixed by law, insurer was not relieved from liability where auto- 
mobile at time of accident was driven by insured’s seventeen year old son in violation of 
terms of his junior operator’s license, since minor over age of sixteen who had junior 
operator’s license could lawfully operate automobile under statute. Taylor et al. v 
United States Casualty Co. (N. Y.) : as : ‘ ad 

435—Automobile liability policy insuring against liability for loss resulting from claims for 
damages caused by use, ownership, maintenance, or operation of coal truck did not cover 
claim for wrongful death resulting from collision of motorcyclist at night with coal 
dumped into street from truck and negligently left without lights or warning, in violation 
of ordinance, and hence policy obligation to defend actions, whether groundless or not, 
arising out of accidents covered by policy, did not require insurer to defend suit for wrong- 
ful death. Luchte v. State Automobile Mutual Ins. Co. (Ohio.) ; ates 
Under indemnity poiicy excluding liabilty for injuries or death caused by insured’s 
employee, insurer held liable for injuries caused by insured’s indepedent contractor. 
Great American Indemnity Co. v. Deatherage. (Okl.) 

435—Under liability policy providing that term “assured” should include not only “named 
assured” but any person or organization while legally using automobile covered by policy, 
provided actual use was “pleasure and business” or “commercial” and was with permission 
of “named assured.” chauffeur of ‘‘named assured,” who was driving automobile with 
express permission of ‘“‘named assured,” held entitled to benefits of “‘assured”’ under policy, 
making insurer liable to wife of “named assured” who was killed in automobile accident 
occurring because of chauffeur’s negligence. Farmer v. United States Fidelity & Guar- 
anty Co. (U. S.) ae 

435—Filling station operator, w 
filling station at customer’s request to thaw radiator at filling station, held not within 
coverage of customer’s automobile liability policy which provided against extension of 
coverage to persons operating service stations as respects accidents arising out of operation 
thereof. Ocean Accident & Guarantee Corporation v. Blackstock. (Va.) 

435—Where oyster salesman accompanied employer, who was also engaged in automobile busi- 
ness, to another city to return truck to employer’s automobile agency, and salesman, whose 
only remuneration was breakfast and luncheon and opportunity to call on prospective 
oyster customers, was injured in automobile accident on return trip, salesman held not 
an “employee” of employer’s automobile agency within policy indemnifying agency against 
loss resulting from injuries, sustained by persons not “employed” by agency, and agency 
could recover from insurer amount of judgment obtained by salesman against agency for 
his injuries. Braley Motor Co., Inc. v. Northwest Casualty Co. (Wash.) ..... : 

435—Word “injured” as used in rider to employer’s liability policy, held to include illness, which 
resulted in employee’s death, caused by contracting poisonous spraying material in spraying 
operations, where rider did not limit word to include only those injuries for which com- 
pensation would be necessary under Workmen’s Compensation Act, though it limited amount 
payable to that payable under the act. Howard v. Hollahan et al. (Wash.) is 

435—Under automobile indemnity policy insuring truck operator “and/or” his employer 
as the “named assured” and excluding from coverage accidents to employees of assure 
arising out of and in usual course of business, insurer held liable for injury to employee 
of truck operator’s employer from operation of truck while operator was operating as 
indepedent contractor, as against contention that word “assured” in exclusion clause of 
olicy referred to both rol operator and employer. Under automobile indemnity policy 
insuring truck operator “and/or” his employer as the “‘named assured,” insurer held 
not relieved from liability for injury to employee of truck operator’s employer from 
operation of truck by operator as independent contractor because of clause exempting 
insurer from liability for injuries for which assured might be liable under Workmen’s 
Compensation Act, since truck operator sustained no liability to employee under the 
Compensation Act, in that truck operator was the “assured.’”” Under automobile indemnity 
policy insuring truck operator “and/or” his employer as the “named assured,” insurer 
held not relieved of tiability for injuries to employee of truck operator’s employer from 
operation of truck because of contract requiring operator to carry insurance on trucks, 
protecting both operator and employer against damages to pedestrians and travelers on 
the highway, where insurer was not a party to the contract and contract was not made 
for its benefit. Employers’ Mutual Liability Ins. Co. of Wisconsin et al. v. Tollfeson 
et al. (Wis.) tangas cainid.e Meee enevededcesnennsedaa dle eta 
Injury to patron of theater against whom an assault was committed by servant of 
theater owner, for which theater owner was held liable through doctrine of respondent 
superior, was “accidentally sustained” within policy indemnifying theater owner 
against loss by reason of liability imposed by law upon theater owner for damages because 
of bodily injuries “accidentally sustained” by person other than employees. Wisconsin 
Corporation v. Century Indemnity Co. (Wis.) ; 


437. WRONGFUL ACTS OF INSURED. ‘ l ¥ 
Under policy providing for liability between insurer and insured carrier only for bodily 
injury to persons and damage to property, insurer held not liable for damages caused 
insured by judgments against insured for breach of its duty as common carrier, not- 
withstanding indorsement showed policy was issued in lieu of bond under Motor Carrier 
Act, since, as between themselves, carrier and insurer could contract uninfluenced by 
provisions of the act. Service Stages, Inc. v. Central Surety & Ins. Co. (Ala.) 


437—Insurer held entitled to rely upon provision of policy, providing that liability should 
not attach for damages caused by insured’s automobile while operated by any one under 
influence of liquor, as defense to action by injured party to same extent as though insured 
had paid judgment and brought action to recover under policy. Insurer held not liable 
to party injured by insured’s automobile under policy releasing insurer if insured was 
intoxicated at time of accident, where insured — guilty in prosecution for driving 
while intoxicated at time of accident, even though insured testified that he would not have 
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pleaded guilty if he had understood the charge against him, where insured failed to inform 
insurer of such circumstance on being notified that insurer would not defend action by 
reason of insured’s violation of terms of policy. Schudlich v. Yankee. (Mich.) 

(D) LIFE INSURANCE. 

§ 438. CAUSE OF DEATH IN GENERAL, 

438—Ljife policy provision that no death benefit should be payable where death results from 
disease contracted before date of policy held void in view of statute prohibiting provision 
for ro of less than full amount of policy except in case of death caused by suicide or 
by following stated hazardous occupation. In view of statute prohibiting life policy pro- 
vision for payment of less than full amount of policy except in case of suicide or where 
death is caused by following stated hazardous occupations, provision adding exceptions 
other than those enumerated in statute.is void. Atlanta Life Ins. Co. v. Cormier. (Tex.) 

§ 441. DEATH WHILE ENGAGED IN UNAUTHORIZED OCCUPATION. 

441—Cattle herder, who, after close of season, remained on ranch for winter and did 
“chores” for his board and was killed while wrecking building held not engaged in 
“occupational duties” within exception of life policy. ‘Occupational duties” as used 
in exception of life policy held intended to apply to insured’s ordinary and_ usual 


occupation, and not to casual and temporary employment. Federal Life Ins. Co. v. 
Lorton. (Colo.) : } : ‘ 


§ 443. DEATH IN VIOLATION OF LAW. 

443—-Absent provision excepting risk of death while engaged in violation of law, insurer held 
liable on life policy, though insured was killed while committing felony, where policy was 
en in contemplation of the crime. Home State Life Ins. Co. v. Russell. 
( a. * . ‘ a eiprae ke o. 

3—Where insured’s death arose out of combat with officers who were attempting to arrest 

him for previous offense, and policy excepted death as result of acts committed by insured 
while in commission of act in violation of law, beneficiary held not entitled to recover, 
regardless of whether fatal shot was fired while insured was attempting to flee, and 
whether officers were justified in killing him. Life & Casualty Ins. Co. v. Hargraves. 
(Tenn. ) ; : ea : ; : 

443—Insurer held liable on life, health, and accident policy for death of insured who, on 
threatening to kill assailant with knife, was shot by assailant with shotgun, notwithstanding 
policy excepted liability for death from injuries sustained from gunshot wounds or 
injuries received while, or in consequence of violating law. Washington National Ins. 
Co. v. Clay et al. ; 

§ 444. SUICIDE. 

§ 445. ——_ IN GENERAL. 

(1). In general. 

445(1)—Provisions in life and accident policy exempting insurer from liability, if insured 
commits suicide or dies by his own hand or act, do not protect insurer when insured dies 
as result of injury self inflicted by accident or mistake. Heiman v. Pan American Life 
Ins. Co. (La.) pacer ei Ber oii witch oral ava Cees oes 

(3). Effect of incontestable clause. 

445(3)—-Where insurer without new application and without new medical examination issued 
new life policy on insured’s request for reduction in amount of insurance as of date of 
original policy and new policy contained identical terms of former policy except as to 
amount of insurance and premium, and was given same number and date as_ original 
policy, new policy held but continuation of former policy in reduced amount, and hence 
date of old and not of new policy governed applicability of provision that insurer should 
not be liable except for premiums if insured should commit suicide within one vear from 
date of policy. Morse v. General American Life Ins. Co. (Neb.) 

§ 448. DEATH CAUSED BY BENEFICIARY. : 

448—-Evidence held to show that husband, who was beneficiary of wife’s life insurance, and 
who killed wife and committed suicide, even though periodically mentally abnormal and 
irresponsible. was responsible for homicide, and hence insurance was payable to wife’s 
estate rather than husband’s estate. Ohio State Life Ins. Co. v. Barron et al. (Mich.) 

448—To allow beneficiary to profit by criminal act is contrary to public policy. Etna Life 
Ins. Co. v. duBarry. (U. S.) 

(E) ACCIDENT AND HEALTH INSURANCE. 


$ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. L 

449—Death which resulted from peritonitis following a traumatic rupture of intestine caused 
by administration of enema by deceased to herself held caused by ‘‘accident” within double 
indemnity clause of life policy. Hoenig v. New York Life Ins. Co. (N. Y.) : 

§ 450. DILIGENCE REQUIRED OF INSURED. , 

450—Recovery on accident policy is not defeated by fact that insured’s negligence entered 
into his death. Mid Continent Life Ins. Co. v. Davis. (Okl 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CO 

452—Injuries sustained by insured when thrust against top of automobile, in which he was 
riding, when automobile which was not damaged struck depression in street, held not 
covered by accident policy protecting against such injuries only when resulting by reason 
3 wrecking or disablement of automobile. Foster v. North American Accident Ins. Co. 


(Tex.) : f 

§ 454. BODILY INFIRMITIES OR DISEASE. ? 

454—Disability caused by pulmonary tuberculosis causing insured to leave job as truck driver 
for oil company and to undergo treatment and operation, and which prevented him from 
holding jobs which he subsequently secured in furniture and wagon factories, held “‘per- 
manent and total disability,” within insurance certificate providing for payment of desig- 
nated amount upon proof that insured had become permanently and totally disabled. 
Equitable Life Assurance Society of United States v. McDonald. (Ky.) 
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§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Court has duty to enforce insurance contracts as made by parties and not to rewrite or 
to distort, under guise of judicial construction, contracts the terms of which are unam- 
biguous. Northam v. Metropolitan Life Ins. Co. (Ala.) 546 

455—-Death caused by heat prostration held to result from external, violent, and “accidental 
means” within accidental death benefit provision of industrial policy. saree v. Metro- 
politan Life Ins. Co. (Mo.) 

455—Coverage clause of accident insurance contract indemnifying insured ‘ ‘in accordance with 
the terms hereinafter set out” held to protect insured against bodily injury effected 
through external, violent, and accidental means, occasioned by accident alone; quoted words 
referred to cause, not result of accident. Jackson v. Order of United Commercial Trav- 
elers of America. (Mo.) 

455—Under accident policies covering injuries effected solely through accidental means and 
excluding injuries caused directly or indirectly by bodily or mental infirmity, insured, who 
had been suffering from nervous condition for several years, held not entitled to recover 
for nervous shock occurring immediately after automobile accident in which he, his wife 
and baby sustained minor injuries. Ewing v. Equitable Life Assurance Society of the 
United States. (Pa.) .1341 

455—Insurer held not liable on accident policy for death caused directly by ‘infection entering 
tooth socket following its extraction, since act of extracting tooth was “‘surgical treatment’ 
within policy provision excluding liability for accidental any caused by medical or 
surgical treatment. Century Indemnity Co. v. Carroll. (Tex.) 

455—-Insured’s suicide by drowning held not “death by violent, external and accidental means” 
_ acident policy. Boggan v. Provident Life & Accident Ins. Co. of Chattanooga, 
enn 

455—Insured’s death from septicemia resulting from act of insured in n picking pimple or boil 
inside his nose with a knife or needle held to have resulted solely through ‘accidental 
means” within meaning of accident policy. Ocean — & Guarantee Corporation, 
Ltd. v. Glover. (Va.) 

455—Injury caused by stick flying up and striking insured in nose ‘while ‘he was chopping 
wood, which resulted in death from septic infection, held caused by “accidental means’ 
within condition in accident policy, as against contention that, since insured’s act in chop- 
ping wood was voluntary and intentional, means were not accidental, although result might 
be so described. Griswold v. Metropolitan Life Ins. Co. (Vt.) 
-Courts, in determining whether prostration satisfies policy requirement that death be 
effected solely through external, violent, and accidental cause, make no distinction between 
sunstroke and heat prostration. Injuries resulting from heat prostration or suystroke are 
not only accidentally effected, but are produced by “accidental means’’ within policy require- 
ment that death or bodily injury be effected solely through external, violent, and accidental 
cause. Term “accidental means,’’ as used in policies providing for double indemnity for 
death effected solely through oe, violent, and accidental cause, must be interpreted 
according to usage of average man. O’Connell v. New a Life Ins. Co. (Wis.) 

§ 456. EXTERNAL AND VISIBLE SIGNS OF INJURY 

456—In action on accident policy excluding death caused by infection except septic infection 
of visible wound, evidence that, as insured was chopping wood, stick of wood flew up and 
it looked as though it hit him in face, and that insured immediately came into house and 
asked for clean cloth, which he held against junction of his lip and nose, and that there 
were spots of blood on cloth, justified finding that there was abrasion of skin which per- 
mitted blood to escape, and hence visible wound caused ity — “ stick. Gtenal + 
Metropolitan Life Ins. Co. (Vt.) ; 

§ 458. INHALING GA 

458—Insured, who, upon examination by insurer in connection with proofs of loss, erroneously 
stated that house covered by fire policy had been vacant for period of three months, held 
not to have willfully made false statements justifying avoidance of policy, where insured 
had stated in examination that she had resided in another city during time inquired about, 
and that statements were based on information, and insured was not shown to have known 
that house was not in legal sense vacant during pores. Fireman’s Fund Ins. oo v. 
Payne et al. (Tex.) 5 eaten 

§ 464. INTENTIONAL INTU RIES. 

464—Provision in accident policy that policy did not cover injuries resulting from intentional 
act of insured or of any other person except assaults incurred by insured while in per- 
formance of duties of his occupation and provoked solely therehy held not ambiguous, 
and to constitute a valid limitation on liability of insurer. Death of insured from gun- 
shot wound inflicted by wife in quarrel held to have resulted from the “intentional” act 
of wife within meaning of provision of accident policy that policy did not cover injuries, 
fatal or nonfatal, resulting from intentional act of insured or of any other person, and 
hence no recovery could be had on policy. Provident Life & Accident Ins. Co. v. Peace. 
(Okla.) ; ; ; ‘ .1024 

464—Policy insuring against death through external, violent, and accidental means, with 
exception for injury which is self-inflicted or intentionally inflicted by another, held to 
preclude recovery, where insured died after being struck in abdomen by brick during 
quarrel in which person throwing brick was heard to say that his intention was to kill 
insured. Lincoln Health & Accident Ins. Co. v. Cooper. (Okla.) 1085 

§ 465. SUICIDE OR SELF INFLICTED INTURIES. 

465—Suicide while insane is an “accident” within accidental clause of life policy. Statute 
making suicide of life policyholder no defense against payment of policy does not authorize 
recovery on policy which provides for payment of insurance on accidental death of insured 
and insured commits suicide while sane, since suicide while sane is not an ‘“‘accident.’ 
Capitol Life Ins. Co. v. Di Tullo. (Colo.) 1216 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—RBeneficiary under accident policy whose insured died from an infection resulting when 
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he cut skin of hand when he was accidentally thrown from farm wagon upon which he was 
standing when horses suddenly started forward held entitled to death benefits under policy, 
notwithstanding policy provided for recovery in case of loss of life “‘sustained by the wreck- 
ing or disablement” of vehicle “or by os accidentally thrown therefrom.’”’ Federal 
Life Ins. Co. of Chicago, Ill. v. Bower. (Ind.) 

466—Disease which merely contributes to death or accident, after being precipitated by acci- 
dent, is not proximate nor contributing cause of death or injury within accident policy 
providing that disability must be such as is not contributed to directly or indirectly by 
disease or bodily infirmity at time of accident. Kearney v. Washington Nat. Ins. Co. 
(Wash.) : ge ; : mt 


XIII. Extent of Loss and Liability at Sees. 


(B) INSURANCE OF PROPERTY AND TITLES. 


§ 498. VALUE OF PROPERTY DESTROYED. 

§ 500. —— VALUED POLICIES. : 4 

500—Under valued policy laws, value of fire policy, upon total loss by fire or lightning, must 
be paid to insured. Valued policy laws do not preclude defenses based on criminal conduct 
of insured or upon his affirmative fraud in procurement of insurance. Valued policy laws 
do not permit reduction of amount of insurance specified in fire policy by reason of 
depreciation in value caused by use, decay, accident, casualties, or otherwise, where such 
change arises from supervening cause occurring subsequent to issuance of policy, and 
allowance of such reduction does not amount to change of value fixed by parties when 
policy was issued. Insurer could not obtain reduction of amount of insurance specified in 
fire policy on ground of depreciation by reason of “termites” or “dry rot’? attacking prop- 
erty after policy was issued, where property insured was entirely burned by fire and 
insurer did not allege fraud in ——- of policy as respects termites or dry rot or 


supervening cause which lessened value of property. American Ins. Co. of Newark, N. J. 
v. Robinson. ) 


1095 


sive insurance did not result from fraud, accident, or mistake, and agent issuing policy 
was familiar with property. Superior Fire Ins. Co. of Pittsburgh, Pa. v. Roberts. (Tex.) 
§ 504. EFFECT OF OTHER INSURANCE. : 
504—Where bailor carried floater or excess value fire policy on goods in transit or in hands 
of bailees and bailee carried specific fire policies on goods in his possession, bailor held 
entitled to recover under specie policies for damage by fire to goods while in possession 


of bailee, where such policies provided that excess or floating policies should not be con- 
sidered as contributing insurance. Wexler v. National Ben Franklin Ins. Co. et al. 


(N. Y.) = a 

§ 506. EXPENDITURES. 

506—In actions for accidental death benefits under life and accident policies where insured 
was killed in fall from window, opinion of insured’s physician, who had not seen accident, 
that illness was a contributing cause of death, held not admissible, since subject was not 
one for expert opinion, and opinion was in negation of ultimate issue which plaintiffs 
were required to establish. Harrison et al. v. New York Life Ins. Co. (U. S. Ete es 

§ 507. LOSS OF RENT AND PROFITS. 

507—-Under a policy providing for “earnings insurance,” insured is protected in earnings 
which it would have enjoyed had there been no interruption of business. Miller v. 
Hocking Glass Co. (U. S.) Bhi ; oe : ae ; 

§ 511. LOSS OF DEBT INSURED. 

511—Under credit policy requiring final statement of claim to be filed with insurer within 30 
days after expiration of policy, insurer was not liable because of insured’s failure to file 
final statement of claim within required time unless insurer waived requirement, and 
whether insurer waived requirement was question of fact to be inferred from evidence. 
Pro rata clause of credit policy calling for prorating of loss in case indebtedness of 
defaulting debtor was not covered in full by policy held inapplicable to action on credit. 
policy covering insured’s losses up to $60,000, where while total amount of contract 
involved was over $120,000, under provisions of contract insured’s debtor was only liable 
for $36,040.98. Where ciause of $60,000 credit policy provided for prorating of loss 
in case indebtedness of defaulting debtor was not covered in full by policy, even 
if debtor became indebted not only primarily to extent of 30 per cent. of $120,136.61, 
but also, as contended by insurer, secondarily liable for remaining 70 per cent., insured’s 
acceptance of registered participating certificate for $60,059.62 operated to discharge 
pro tanto so much of the indebtedness, and rendered the pro rata clause inapplicable, 
where insured had also received $16,000 or more in cash. W. K. Mitchell & Co. 
v. American Credit Indemnity Co. of New York. (Pa.) : ‘ ‘ 

$11—Under credit policy insuring against loss not exceeding $60,000, insurer held liable for 
$11,651.32 where insured’s customer’s indebtedness, loss of which policy covered, was 
$120,136.61, and under terms of contract insured was to look to customer for only 30 per 
cent. of such amount, $16,428.41 of which was paid, leaving balance of $19,612.57, which 
amount was subject to deductions of 10 per cent. as coinsurance, and a “normal loss” of 
$6,000 from remainder. American Credit Indemnity Co. of New York v. W. K. Mitchell 
Co., Inc. (U. S.) : 


§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

§12—In type of indemnity insurance called “‘liability contracts,” liability of insured determines 
enforceability, while in “indemnity contracts” policy is only enforceable when insured has 
sustained actual loss, as by paying judgment against him coming within scope of policy. 
Whether policy of indemnity insurance is a liability contract, or an indemnity contract, 
depends on intention of parties as shown by their contract. Policy insuring carrier against 
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certain risks incident to transportation of merchandise while on motor trucks of carrier 
held to insure carrier against liability for loss, and not merely to indemnify carrier from 
actual loss resulting from establishment of liability by judgment or payment thereof. 
Tubize Chatillon Corporation v. White Transp. Co. et al. (U. S.) ....... wees 

(C) GUARANTY AND INDEMNITY INSUBANCE. 

§ 513. EXPENDITURES. 

513—In action by insured on indemnity policy for moneys paid by way of settlement by insured 
to its injured om insurer held liable for any expenses insured paid employee on 
any negligence. ide Water Oil Co. v. American S. S. Owners Mut. Protection & 
Indemnity Assn., Inc. (N. Y.) 

513—Insured held estopped to assert claim on automobile liability policy for amount of recovery 
against him on his agreement with physicians to pay inbarel party’s medical bills, where 
insured had advised insurer that he had not agreed to pay medical bills and insurer had 
thereupon_ settled with injured party’s administrator for medical bills. Fidelity Union 
Casualty Co. v. Adams. (Okla.) cvte% enih.e-0's 

§ 514. DAMAGES INCURRED OR PAID. 

514—-Insurer may limit coverage in automobile liability policy to obligation to pay only such 
sums as insured shall become obligated t 
law. Ruiz v. Clancy et al. (La.) ; 

514—Under automobile liability policy insuring against direct loss b 
imposed by law upon insured for injuries or accidental death suffered by any person 
policy held an indemnity obligation rather than liability contract, and, in absence o 
other provisions in policy, not to give insured cause of action against insurer because of 
judgment against insured except when such judgment has been satisfied by insured 
Universal Automobile Ins. Co. v. Culberson et al. (Tex.) aah 

514—Where policy contained provision stating that it was insurance against loss of railroad 
cars due to certain specific causes including fire and derailment and contained a further 
provision incorporated into policy by rider that policy only covered legal liability of 
insured for cars belonging to railroad company, where insurer paid liability to railroad 
company which released insured and its receiver from liability, insured’s receiver could 


not recover on policy for fire damage to cars. North River Ins. Co. v. Clark. (U. S.) 1348 


§ 514%. DEFENSE OF ACTIONS. 

514%4—In order to relieve itself from liability on automobile public liability policy because of 
insured’s breach of co-operation clause in policy, insurer must show that breach affected 
material condition of policy and operated to insurer’s substantial prejudice. Repudiation 
of liability under automobile public liability policy and withdrawal from trial of action 
on policy held not essential to avoid waiver of right of insurer to terminate liability under 
policy for failure to co-operate in defense of action. Even if insured’s failure to attend 
trial of action on automobile public liability policy constituted breach of co-operation 
clause, breach held not prejudicial to insurer where insured’s presence at trial could have 
served only to enable him to give testimony which would have tended to establish lia- 
bility of insurer for accident on which action was based. Panhans v. Associated Indemnity 
Cofporation, (GME) 2 eck. nccceceicss Dae ca eina di ate see : ; 

51414—Insured’s violation of co-operation clause of automobile public liability policy is not valid 
defense against injured party suing insurer for amount of judgment obtained against 
insured unless it appears that insurer was substantially prejudiced thereby. Norton v. 
Central Surety & Ins. Co. (Cal.) Re rate ara oe : ; 

514%4—Violation by insured of co-operation clause in liability policy, where insurer is sub- 
stantially prejudiced thereby, is valid defense in action by person injured, provided 
insurer diligently and in good faith complies with terms of policy. Jensen v. Eureka 
Casualty Co. et al. (Calif.) 

514%4.—Under automobile liability policy obligating insurer to defend insured in suits for 
damages caused by operation of rented automobile. but providing that coverage did not 
include liability arising from operation of autemcbile by persca other than renter or his 
“employee,” insured held entitled to require insurer to defend action for damage caused 
while automobile was being operated by companion of insured at his request and in his 
presence, although without pay; “employee” beng used in policy synonymous with “agent.” 
Sherman v. O'Sullivan et al. (La.) ; 

5141%4—Automobile liability insurer, by defending insured in action brought against him by 
injured party, held not to have waived rights under policy to timely notice of accident 
and assistance of insured in ascertaining facts, where insurer in entering upon defense 
had reserved such rights, and all of the Natt in the case had not been learned by insurer 
prior to action. Travelers’ Indemnity Co. v. Holiman. (Mass.) a aay mana 

5141%4—Provisions of physician’s liability policy requiring physician to give notice of claim for 
malpractice. to forward to insurer process served on physician, and to co-operate with 
insurer conferred valuable right on insurer. and compliance therewith was required unless 
waived or properly excused. Provisions of physician’s liability policy requirine nhvsician 
to vive notice of claim for malpractice, to forward to insurer process served on physician, 
and to co-operate with insurer held not violative of statute prohibiting contractual changes 
in statutory period of limitation, since provisions related to conditions precedent to lia- 
hilitvy on policy. 7®tna Life Ins. Co. v. Wallev. (Miss.) , 

5141%4—Party insured under public liability policy having violated prohibitions of policy by 
voluntarily without notice to insurer paying hospital and medical bills of injured party 
so that insurer, although it might have been liable for such items under general coverage 
provision, had been thereby precluded from having issue adjudicated in action brought 
against insured by injured party, held not entitled to recover against insurer for such items. 
Kansas City Jockey Club v. United States Fidelity & Guaranty Co. of Baltimore, Md. (Mo.) 

514%4—Under automobile liability policy under which insurer was charged with duty to 
defend action against insured and which contained clause requiring co-operation by insured, 
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right of insurer’s attorney to withdraw from action brought by injured party depended 
upon whether insured materially breached his duty to co-operate. In action by insured 
against insurer under automobile liability policy requiring co-operation, failure to 
co-operate and collusion with injured party in such manner as to permit judgment to go 
against insured held proper defense. Under automobile liability policy providing _ that 
insurer would investigate accidents and defend all actions against insured, pay any judg- 
ment rendered against insured up to limits specified therein and costs taxed against 
insured, and requiring co- ee by insured, insurer held required to defend actions 
against insured, and insured could, in absence of showing of lack of co-operation, bring 
action ex ressly for use and benefit of injured party for amount of judgment against him 
without first having ey judgment. Insurer under automobile liability, policy requiring 
co-operation is liable for reasonable attorneys’ fees incurred by insured in defending suit 
brought against him by injured party where insurer’s attorneys have refused to defend 
without reasonable excuse, insured has not failed to co-operate and has not interfered in 
any legal proceeding. Universal Automobile Ins. Co. v. Culberson et al. (Tex.) 

5141%4—-Agreement of insured to co-operate with insurer in defense of any suit was a material 
provision of automobile liability policy, for a violation of which insurer could elect to 
cancel policy. Friendly relationship of insured under automobile liability policy with 
injured party, his private conferences with her attorneys, and his repeated admissions that 
he had testified falsely upon first trial of her action against insured upon vital issue of 
his speed, held to establish insured’s intent to aid injured party in recovering judgment, 
constituting a violation of co-operation clause of policy and justifying insurer’s repudiation 
of policy. Failure of insured under automobile liability policy to co-operate with insurer 
in defense of action held not cured by co-operation of insured upon second trial, especially 
where insured’s credibility had been destroyed by false testimony, upon first trial. _— 

vy. Ocean Accident & Guarantee Corporation, Ltd. et al. (U. 

(D) LIFE INSURANCE. 

§ 515. AMOUNT PAYABLE ON DEATH. 

515—Assassination in his own house of insured who was underworld gang leader and who 
had armed guards, kept supply of weapons in home, and operated bullet-proof automobile 
held not “accidental” under double indemnity clause of life policy. Assassination in 
his own home of insured who was underworld gang leader held “result of violation of 
law by insured’’ and as such excepted by terms of double indemnity clause of life policy. 

Provision in life policy exempting death due to violation of law held superfluous, since 
a mere statement of public policy which controls regardless of insurance contract. Life 
insurance contracts wich expressly or by construction provide for indemnity for death 
resulting from perpetration of crime are void. Action on couble indemnity clause of 
life policy of insured who was underworld gang leader and who was assassinated by 
unknown gangster in his own home held not maintainable since policy would thus be used 
as insurance against consequences of illegal activities of insured which would violate 
public policy. Metropolitan Life Ins. Co. v. Roma. (Colo.) ; 

Where life insurer admitted that policy dated November 15, 1928, was in force in 
December, 1932, when insured was killed, and yearly policy for $1,000 provided for addi- 
tion of 10 per cent. for each year’s renewal, verdict for $1,400 held not excessive. Federal 
Life Ins. Co. v. Lorton. (Colo.) 

515—Death from not unusual tian received in prize fight held not caused by “accidental means,” 
within life policy provision for double indemnity for death from bodily injury sustained 

“solely through external, violent, and accidental means.””’ American National Ins. - Vv. 
Chappelear. (Ga.) 

515—Result following from ordinary means, voluntarily employed, in a not unusual or unex- 
pected way, is not a result effected by “accidental means,” but if in the act which precedes 
the injury something unforeseen, unexpected, or unusual occurs which produces the injury, 
then the injury has resulted through ‘ ‘accidental means’ within double indemnity clause of 
life policy. Where cause of injury or death of insured was his own act, means which 
caused result must be undesigned and unintentional on part of insured, and the injury or 
death must be an_ unintended and undesigned result to allow recovery under double indem- 
nity clause of life policy on theory injury or death was caused by “accidental means.” 
To entitle beneficiary of life policy to double indemnity on theory death was caused by 

“accidental means,” it is not sufficient that death was unexpected or unforeseen, but there 
must be some evidence of unexpectedness in the preceding act or occurrence which led 
to his death. National Life & Accident Ins. Co. v. Jones. (Ky.) 

Beneficiary held entitled under life policy to double indemnity for insured’s death from 
revolver shot unintentionally discharged by insured, notwithstanding policy exempted 
insurer from liability for death | from “bodily injury inflicted by the insured himself, or 
intentionally by another person.” Life policy with provision against double indemnity for 
death from. self-inflicted injury held not to exempt insurer from liability for double 
indemnity for death from injuries insured unintentionally inflicts upon himself. Heiman 
v. Pan American Life Ins. Co. (La.) -«aaaee 

Policy providing double indemnity for accidental death, excluding death from “homicide,” 
held not intended to exclude only homicides resulting from acts intended to cause 
insured’s death, and hence policy covered death resulting from severe beating by robbers. 
United Life & Accident Ins. Co. v. Prostic. (Md.) males ‘ ‘ . 1260 

515—-Provision in life policy limiting benefits to 10 per cent. of amount otherwise payable 
~ — caused, ey ee act of another held valid. Dailey v. waenee National 
ns. Co. a Me 

515—Death of insured, who was shot by police while violently resisting arre st and seriously 
threatening police with pickaxe, and whose reasoning faculties were impaired so that he 
was impelled to such acts by insane impulse which he could not resist, held through 


a means”’ within life policy. Kobylakiewicz vy. Prudential Ins. Co. of America. 
CN. F: ; cae eet te 
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515—In fixing meaning of word “accident” in accidental death benefit policy, court’s point of 
view must be that of average man. Death of insured from fractured skull sustained when 
he fell and struck his head on being pushed by one at whom he had struck in course of 
altercation held caused by “accidental means” for which recovery could be had on acci- 
dental death benefit policy. Clancy v. John Hancock Mutual Life Ins. Co. (N. Y.) 
515—Insured’s death is ‘accidental’? within insurance policy, where it is unexpected and not 
probable result of his conduct. Death of insured, who jumped from first-story apartment 
window in attempt to avoid arrest for breach of peace, and struck metal awning beneath 
window, causing him to alight on ground on his back or head, resutling in skull fracture, 
held caused by “accidental means” within double indemnity provision in life policy. 
Mid Continent Life Ins. Co. v. Davis. (Okla.) ieee Cigias nee ; 
515—Insured’s death from sunstroke while firing a boiler in mill held not to have resulted 
through “accidental means” within double indemnity provision of life policy, in absence of 
allegation that insured’s exposure was other than voluntary and intentional, or that heat 
from boiler was unforeseen, unexpected, or unusual. Scott v. Metropolitan Life Ins. Co. 
(Tenn.) . ; J _ +1047 
515—Words “participation in aeronautics” within life policy double indemnity provision 
excepting death resulting from participation in aeronautics held not to include transport 
airplane passenger who could not pilot an airplane, had no knowledge of flying, and at 
time of accident was traveling on private business. “Aeronautics” is said to be the art 
of sailing in or navigating the air, and is also defined as the science or art of aerial navi- 
gation. Gregory et al. v. Mutual Life Ins. Co. of New York. (U. S.) ‘ ; 
515—Where insurer promises double indemnity for accidental death, clear and qestiee language 
is necessary to limit coverage of policy to only such death as was caused by accident pro- 
ducing no condition recognized as disease. eath caused by degeneration of liver fol- 
lowing fall from table held “accidental,” within life policy, so as to entitle beneficiary to 
double indemnity as against contention that death was caused by disease. Mere fact that 
insured has disease at time of accident does not prevent recovery for accidental death under 
policy if disease has no causal connection with death. Mutual Life Ins. Co. of New York 
v. Still. (U. S.) 
In action on life policies containing doubl 
external, violent, and accidental means, evidenced by visible contusion or wound, instruc- 
tion that finding of insured’s dismembered body was full compliance with terms of policy 
held prejudicial error, where testimony was that condition of body was due to normal 
decomposition. Mutual Life Ins. Co. of New York v. Sayre. (U. S.) 939 
515—Death from double pneumonia following heat prostration held effected solely through 
“external, violent, and accidental cause,” within double indemnity clause of life policy. 
O’Connell v. New York Life Ins. Co. (Wis.) 1324 
§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 


516—“Total permanent disability,” within insurance policy, must be such as to disqualify 
insured, not only from engaging in occupation, trade, or profession he was engaged in 
when disability developed, but he must be physically disabled from doing and performing 


substantial features of any gainful occupation, within range of his mental and educational 
capacity, with required skill and accuracy of any such occupation, and such disability 
must be presumably permanent and continuous. ‘Total disability,” contemplated in 
insurance policies, does not mean state of absolute helplessness, but means inability to 
do substantially all material acts necessary to prosecution of insured’s business or occu- 
pation, in substantially his customary and usual manner, or to do substantially all material 
acts necessary to prosecution of some gainful business or occupation, which insured was 
qualified and capable of doing, and which requires substantially same character of 
physical and mental training and effort. Equitable Life Assurance Society of the United 
States v. Davis. (Ala.) er ee ras acute 
Loss of sight in one eye by brakeman, switchman, or flagman held not “total permanent 
disability,” within group policy defining total and permanent disability as condition render- 
ing insured unable to perform any work for any kind of compensation, where other _rail- 
road jobs were open to insured on his familiarizing himself with duties thereof. ‘Total 
permanent disability’ preventing insured from performing any work for compensation 
must disqualify insured for any work similar to that in which insured was ordinarily 
engaged before the accident, or for which he may be capable of fitting himself within a 
reasonable time, and insured must be physically disabled from doing and performing the 
substantial features of any gainful occupation, within the range of his mental and educa- 
tional capacity, with the required skill and accuracy of any such occupation. Page v. 
Prudential Ins. Co. of America. (Ala.) j ; ; 

516—Within life policy providing disability benefits, insured’s “total disability,’’ described 
therein as inability to engage in any occupation for remuneration or profit, may not be such 
as to prevent occasional subsidiary employment or avocation, and insurer is not justified 
in discontinuing disability payments as soon as insured recovers from injuries sufficiently 
to enable him occasionally to render some small service related or unrelated to his ‘“‘occupa- 
tion,” which is relative term having relation to one’s capabilities. New York Life Ins. 
Co. v. Lecks. (Fla.) Soe Secreta Leal aeane ; ; 

516—Railroad employee able to perform his work for railroad despite hernia held not entitled 
to recover total disability benefits on group policy, where employee quit on being informed 
that railroad intended to displace him with another man because of seniority rules and 
that he could have his choice of two other jobs, regardless of any total disability arising 
after he ceased to be employee of railroad. Pan-American Life Ins. Co. v. Kirkpatrick. 
(Ga.) ieee cia a j cio Wedemeweed wer ; 1228 

516—‘“‘Permanent disability’? within policy providing for indemnity during permanent disability 
and that during such disability insured should furnish proof of continuation thereof upon 
demand, and that in event that insured recovered therefrom no further premiums should 
be waived and no further payments on account of disability made, held to contemplate 
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disability which, at time claim was being tried, court found would probably remain for 
life; the word “permanent’’ not always embracing the idea of absolute perpetuity. Pru- 
dential Ins. Co. of America v. Citizens Trust & Savings Bank of Evansville. (Ind.) 
516—Under life policies providing for total and permanent disability benefits and defining 
“total disability’’ as any impairment of mind or body which continually renders it impos- 
sible for insured to follow “‘gainful cccupation,” insured whose occupation was that of a 
banker at time he was insured held entitled to disability benefits if he were permanently 
disabled from pursuing occupation of banker, even though he was able to actively engage 
in work connected with bath and beauty parlor. Mutual Life Ins. Co. of New Ycrk v. 
Beckmann. (Ky.) ; ie bce epee am Ry, 
516—Under employees’ group certificate providing for disability payments if insured should 
become wholly and permanently anita to perform any work during remainder of his 
lifetime, insured held not entitled to recover for disability insured admitted lasted only 
ten months and three days. Prudential Ins. Co. of America v. Bond. (Ky.) .1236 
516—Whether total and permanent disability exists within meaning of group policy must be 
determined in light of what average reasonable man would do under the circumstances. 
“Total disability’’ does not mean utter helplessness, and “permanent disability’ does not 
mean utter hopelessness, and hence to be ‘“‘totally and permanently disabled,” within group 
policy, insured does not have to be entirely dependent on others and absolutely without 
hope of improvement; such impairment of capacity as renders it impossible for him to 
follow continuously any substantially gainful occupation being sufficient. Whether insured 
is totally and permanently disabled, within group policy, cannot be decided by speculating 
what he might earn if he should take trainin ioe different sedentary occupations, but 
must be determined in light of insured’s condition and past training. A%tna Life Ins. 
Co. of Hartford, Conn. v. Gullett. (Ky.) . ies scea apie eae pee ener 
516—Insured whose physician declared hint permanently disabled on date prior to anniversary 
of life policies nearest insured’s sixtieth birthday, but who continued until after anni- 
vetsary nearest his sixtieth birthday to act as superintendent at iron works, and whose 
proof of disability showed date of disability to be date he left employment held not 
entitled to disability benefits under life policies providing benefits for permanent disability 
occurring before anniversary of policies nearest insured’s sixtieth birthday. Under group 
policy providing for total disability benefits insured was prevented from engaging in any 
occupation for compensation or profit insured held liable for such benefits to unskilled 
negro laborer, 56 years of age, who was unable to do laborious work after injury rendering 
his left leg practically useless. Thompson v. New York Life Ins. Co. (La.) 
516—That insured by ingenuity and through medium of tenant farmers and assistance of 
relatives kept farm in operation held no criterion of whether insured was totally and 
permanently disabled from supervising farm within life policy providing for total and 
permanent disability benefits. Insured who underwent appendectomy operation resulting 
in post-operative hernia, and who was disabled from performing duties with respect to 
managing large farm held “totally and permanently disabled”? within life policy providing 
for total and permanent disability benefits, notwithstanding insured managed farm through 
medium of tenant farmers and assistance of his relatives. Insured did not forfeit right 
to total and permanent disability benefits under life policy because of refusal to submit to 
operation to remove post-operative hernia where such operation would seriously endanger 
his life. Boughton v. Mutual Life Ins. Co. of New York. (La.) See art A 
516—That employee, prior to lapse of group insurance, becomes afflicted with disease which 
subsequent to such lapse causes total permanent disability, does not warrant recovery on 
certificate requiring that employee be wholly and presumably permanently disabled. Boyd 
v. Equitable Life Assur. Soc. of the United States. (Mich.) 
516—Insured, though totally disabled for many months, held not entitled to recover, where 
disability was neither total nor permanent when he claimed benefits under policy raising 
presumption of permanence after three months’ disability. Wetherall v. Equitable Assur. 
Soc. of United States. (Mich.) ; Shei 1079 
§16—Tuberculosis in active stage constitutes “total and permanent disability,” within disability 
clause of life policy. A®tna Life Ins. Co. v. Roberts. (Miss.) ~ 985 
516—That insured actually worked for remuneration until day he was laid off did not bar 
recovery under disability clause of group policy, notwithstanding policy defined a totally 
and permanently disabled employee as one who had become, while insured, permanently, 
continuously, and wholly prevented, as result of bodily injuries suffered, or disease con- 
tracted from performing any work for compensation or profit. Terms of policy relative to 
total and permanent disability benefit are construed liberally in favor of insured. Young 
v. Metropolitan Life Ins. Co. (Mo.) Siting saipia dee eel metas os Siar 
516—In action on disability and income benefit clause of life policy which purported to insure 
against total and permanent disability, but which provided for payment of monthly bene- 
fits only during continuance of disability, total disability in sense that it was reasonably 
certain to continue for duration of life held not required to be established since provision 
for. discontinuance of disability benefits indicated that disability insured against was one 
we might not continue for full life. Steck v. American National Assurance Co. et al. 
o. a2 es: as ne wea ek 
516—*Totally and permanently disabled” as used in disability rider of life policy does not 
mean that insured must be so wholly incapacitated as not to be able to move or do any- 
thing at all, nor that his inability to work must continue throughout life. That insured 
tried to work a day or two but was unable to continue held not to prove that he was not 
“totally” disabled within disability rider of life policy. Thomas v. Metropolitan Life 
Ins. Co. (Mo.) ae : Fae at ns oe Ee ...1280 
516—Insured who returned to work after about 16 months’ total disability held not entitled 
to recover on life policies allowing benefits cnly if insured was wholly and permanently 
unable to perform any work during remainder of life. Riders attached to life policies and 
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containing supplementary provisions raising presumption of permanence if total disability 
continued for 90 days held intended to assure benefits when there was doubt whether total 
disability was permanent, and did not abolish requirement of permanency, and hence 
insured, having received benefits for one year, could not recover additional benefits even 
though temporary total disability continued for several months thereafter. Turcotte v. 
Prudential Ins. Co. of America. (N. H. 

516—Under policy monies indemnity if accident or illness wholly and ‘continuously 
disables insured from performing “any and every kind of duty pertaining to his occu- 
pation or business,” insured need not be unable to do anything whatever seers to his 
occupation, but may recover on policy if unable to do any and every kind of business 
pertaining to his occupation. Teitelbaum v. Massachusetts Accident Co. (N. J. 

516—Insured may recover under total and permanent disability clause of life policy, where he 
has become unable to do substantially all material acts necessary to conduct of his busi- 
ness in substantially his usual and customary manner, although not absolutely helpless. 
Fact that insured had income from prior investments resulting from active management 
held of no consequence in determining whether insured was disabled from engaging in 
any occupation within life policy provisions, except as insured’s ability to maintain such 
income by continuance of such management was shown to survive his injuries. Insured 
may recover for total, permanent disability, where total disability has continued for three 
consecutive months immediately preceding receipt of proof thereof under life policy pro- 
vision that disability would be presumed to be permanent after such three months’ period. 
Bubany v. New York Life Ins. Co. (N. M.) 

516—Where contract supplementary to life policy provided for total and permanent disability 
benefits, if, in absence of conclusive proof of permanency, proof should be presented that 
insured had been totally disabled for period of not less than 90 days, insured held not 
entitled to recover where proof failed to show permanency and that total disability had 
existed during period of 90 days prior to filing of proof of claim. Stanley v. John 
Hancock Mutual Life Ins. Co. (N. Y.). 

516—Court cannot by construction increase risk assumed, but should not. give group life 
policy such strict and literal construction as to deny permanent total disability benefits 
to insured whose disability has reduced his capacity for work to type of possible employ- 
ment far below and entirely out of line with usual forms of gainful occupations. “Per- 
manent total disability” within group life policy held infirmity continuously preventing 
insured for life from engaging in any of common forms of employment for wage or profit 
for which he is reasonably qualified. Williams et ux. v. John Hancock Mutual Life 
Ins. Co. et al. (N. Y.) 

516—Disability clause of life policy must be interpreted as insured on reading it might ‘reason- 
ably understand it. Herschman yv. John Hancock Mutual Life Ins. Co. (N. Y.) 

516—Insurer held not liable for disability benefits under group life policy, where policy provided 
that insurer would pay amount of insurance in force at time of approval by insurer of 
ng of disability and claim was not filed until after disability provision of policy had 
een canceled by agreement, though disability allegedly occurred before such cancellation. 
Missouri State Life Ins. Co. v. Sargeant. (Ohio).... ; 

516—In determining whether insured was totally and permanently disabled within group policy, 
proper inquiry was not whether insured performed his work after injury satisfactorily in 
light of efficiency of other workmen, but whether he was unable to do substantially all of 
the material acts necessary to prosecution of his business or occupation in substantially his 
customary and usual manner. Term “total disability’ as used in disability clause of 
policy, is a relative term, depending upon occupation of person involved and circumstances 
of each case and should not be construed literally. a v. AStna Life Ins. Co. of 
Hartford, Conn. (S. C.) 

516—Insured who regularly and continuously was engag ed in customary employment in usual 
manner save for some pain and slowness of movement occasioned by arthritis during period 
in which disability was claimed, and received compensation therefor held not “totally and 
permanently disabled’ within disability clause of life policy. Stewart v. Pioneer Pyramid 
Life Ins. Co. ) 

516—Under group certificate which provided that after reachin age of sixty years insured 
would not be entitled to recover for disability culueamentie arising, insured held not 
entitled to recover for disability arising after she had reached age of sixty, notwithstandin 
that insurer received same amount of premium on certificate after insured reached age o 
sixty as it had received before that time. Owens v. Metropolitan Life Ins. Co. 7 Se 

516—“Total” disability is in contradistinction to “partial” disability, and the one cannot by 
mere construction be made to cover the other. For injury to employee causing impairment 
of 75 to 80 per cent. in use of left arm and 15 or 20 per cent. in “grip” of left hand, and 
making it impossible to raise left arm above his shoulder, held not to show such “total 
disability” rendering him unable to engage in any occupation or employment for wage and 
profit as to permit recovery under provisions of group policy, though insured was unable 
ta follow his occupation as iron molder. United States Stove Corporation, for Use and 
Benefit of Henderson v. Aitna Life Ins. Co. (Tenn.) 


516—Phrase ‘ ‘engaging in any occupation or employment te wage or profit,” in group 
oo insuring against disability preventing insured from so engaging, did not mean same 
as phrase “performing any and every kind of duty pertaining to insured’s occupation” 
in accident policy insuring against disability preventing insured from so performing. 
Under group policy insuring against disability preventing insured from engaging in “any 
occupation or employment” for wage or profit or life, insured was entitled to indemnity 
for disability if injuries rendered insured substantially unable in exercise of ordinary 
care to engage in every occupation or employment which according to his ability, education, 
training, and experience he was otherwise qualified to engage in. , Under group policy 
insuring against disability preventing insured from “engaging in’ any occupation or 
employment for wage or profit for life, “engaging in’’ did not mean just any act or duty 
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of one engaging in occupation or employment, but disability to do substantially every 
such material act or duty. Travelers’ Ins. Co. v. Cox. (Tex.) 

516—Frequently recurring temporary total disability extending over a period of time is not 
“total permanent disability,” under life policy requiring disability to be total and con- 
tinuous over an elapsed time before indemnity can be paid, although term does not 
mean that claimant must be completely helpless or bedridden. Lando v. Equitable Life 
Assurance Society of the United States. (U. 

516—Insured cannot recover “total and permanent disability” benefits where disability can be 
removed by simple operation. Deakter v. Mutual Life Ins. Co. (U.S.) .. 

516—Provision of life policy containing disability benefit provision that no benefit would be 
paid for disability resulting from military or naval service by insured in time of war held 
to imply that disability benefits would be paid in all other cases, and to limit contractual 
exemptions to coverage to exemption specifically mentioned. Self-mutilation for purpose of 
collecting disability benefits of life policy held not ground for cancellation of policy where 
policy did not exempt insurer from liability in such cases, and self-mutilation was not 
crime, or self-mutilation to facilitate payment of insurance benefits had not been declared 
contrary to public policy of state in which policy took effect. A%tna Life Ins. Co. v. 
duBarry. (U. S.) 

516—Life policy issued in exchange for and upon expiration of term policy held merely a 
continuation of original policy, where policies were based upon same application and 
medical examination, bore same number and contained similar disability provisions, and 
exchange was made in accordance with provisions of term policy, and hence insured was 
entitled to disability benefits for disability occurring during continuance of term policy, 
although requirement that disability must have existed for three months was not met 
until after expiration of term policy. Philadelphia Life Ins. Co. v. Erwin. (Va.) 
—Insured, who worked as laborer for city almost continuously for 107 days after leaving 
employment in foundry in which disability allegedly arose, held not “totally and per- 
manently disabled,” within group policy | covering insured while engaged as foundry 
employee, notwithstanding insured was on “relief list’? when employed by city and became 
z on several occasions while re for city. Metropolitan Life Ins. Co. v. Krupel. 
(Va.) 3 peace eure: «8 haces 
Insured admitting that he was only partially disabled could not recover on total and 
“nermanent” disability clause of life pclicy, notwithstanding he had been totally disabled 
for temporary period, and possibly was partially disabled permanently. Richards v. 
Metropolitan Life Ins. Co. (Wash.) 1059 

§ 522%. - 

§221%4- Insurer held authorized to limit industrial life policy by condition providing that, in 
absence of indorsement of numbers of other policies issued by insurer on life of insured, 
liability on policy should be limited to return of premiums paid on policy. Condition of 
industrial life policy that, in absence of indorsement on policy of numbers of other 
policies issued on life of insured by insurer, liability of insurer should be limited to return 
of premiums paid on policy, held reasonable in view of necessity for such condition for 
continuance of insurer’s business in view of number of policies issued by insurer. Pisker 
v. Metropolitan Life Ins. Co. (N. J.) i 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 524. TOTATI, DISABILITY. 

524—Insured under health policy is “totally disabled” if his illness prevents him from doing 
the substantial acts required of him in his business, or if his physical condition is such that 
in order to effect cure or prolongation of life common care and prudence require that he 
cease all work. Reliance Life Ins. Co. v. Cassity et al. (Miss.) 

Word “permanent” as used in “total and permanent disability’? clause of health and acci- 
dent policy held-to mean total disability for an indefinite and indeterminate period and not 
necessarily of lifelong duration. Under health and accident policy providing for payment 
of benefits in case of total and “permanent” disability, insured on furnishing evidence of 
her total disability for required sixty days and adducing proof raising reasonable presumption 
that her disability would continue for indefinite time held entitled to receive income bene- 
fits and waiver of premiums during continuance of her disability. Equitable Life Tns. 
Co. of Towa v. Gerwick. (Ohio.) 

524—“Total disability,” within accident policy, does not mean ’ absolute physical inability to 
transact any kind of business pertaining to insured’s occupation, but exists though insured 
may be able to perform occasional or trivial acts relating thereto, if he is not able to do 
any substantial portion of work connected with his ehinnmwetes Metropolitan Life Ins. 
Co. v. Richter. (Okla.) 

524—Insured must be incapacitated to earn, not only in his chosen occupation, but in any 
other for which he is reasonably fitted if he is to recover for total and permanent dis- 
ability under policy. Recovery for total and permanent disability under policy may be 
defeated only by showing that insured’s earning capacity despite disability bears some 


reasonable relation to previous capacity to earn. — v. Columbian Mutual Life Ins. 
Co. (Tenn.) 


§ 525. CONFINEMENT TO HOU SE OR BED OR UNDER CARE OF PHYSICIAN. 

525—Finding that insured, who, though occasionally driven to barbershop, was unable to 
walk alone and was visited in his home by doctor at least once a week, was entitled to 
benefits for “confining illness’ under disability policy held suena Norager v. Moun- 
tain States Life Ins. Co. et al. (Cal.) 

525—Insured held entitled to recover benefits provides - policy for ‘illness when insured is 
necessarily, totally, and continuously confined within house and therein visited at least 
once a week by physician, rather than smaller benefits provided for nonconfining illness, 
notwithstanding insured, on physician’s advice, was taken to physician’s office several 
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times weekly for treatments not available in his home and was not visited in his home by 
physician. National Aecident & Health Ins. Co. of Philadelphia vy. Mergenov. (Ohio) 

§ 526. PARTIAL DISABILITY IN GENERAL. 

526—Under accident policy covering injuries resulting from “septic infection of and through 
a visible wound caused directly and independently of all other causes by violent and acci- 
dental means,” insured, suffering disability as a result of septic infection introduced into 
his system by his use of needle and tweezers to remove several ingrowing hairs on face, 
held not entitled to recover disability benefits, since wound was intentionally made by 
insured, and therefore result, although unexpected, unforeseen, and unusual, and con- 
sequently ‘‘accidental,” was not caused by ‘“‘accidental means.’’ Northam v. Metropoli- 
tan Life Insurance Co. (Ala.) 

526—Where accident policy provided that total disability ‘existed where plastering contractor 
was disabled from performing ‘“‘any and every kind of duty” pertaining to his occupation, 
and that partial disability existed where he was disabled from performing “one or more 
important daily duties’’ pertaining to his occupation, contractor held only “partially dis- 
abled” where he was able to perform some duties pertaining to occupation. Dietlin v. 
General American Life Ins. Co. (Cal.) 
527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

527—Where insured detrained for few minutes while train was standing at intermediate station 
en route to insured’s destination and was injured when he attempted to reboard train after 
it started to move, insured’s relation as “‘passenger’’ had not terminated at time of acci- 
dent as regards insured’s right to treble indemnity under accident policy. Contractual 
indemnification of insured against loss sustained by accidental injury while insured is 
passenger on train does not depend upon carrier’s negligence or passenger’s exercise of 
due care. Clause in accident pclicy providing for treble indemnity for injury to passenger 
on public conveyance was inducement to making contract and did not require strict con- 
struction where policy did not indicate words employed were used in narrow sense. 
Fleming v. Connecticut General Ins. Co. (N. J.) 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—‘‘Total and permanent disability’”’ within health policy, although not regarded as disability 
which is complete and continuing until death, imports continuance of degree of disability 
for an indefinite period of appreciable duration, and not merely transient or temporary 
incapacity. Prudential Ins. Co. of America v. Dismore. (Ky.) 1328 

Insured who continued his regular work without loss of time for five weeks subsequent 

to accident held as matter of law not to have sustained “continuous disability from date of 
accident” within coverage provision of accident _—_. Johnson v. Travelers’ Ins. Co. 
(N. Y.) ee 

XIV. Notice and Preef of how 


§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 

533—Insured held not entitled to recover disability benefits before proof of disability was 
submitted to insurer under life policy which provided for payment of disability benefits 
upon receipt of due proof of disability. Steele v. New York Life Ins. Co. (Utah) 

§ 535. NECESSITY OF NOTICE. 

535—Provisions of physician’s liability policy requiring physician to give notice of claim for 
malpractice, to forward to insurer process served on physician, and to co-operate with 
insurer conferred valuable right on insurer, and comatlanes therewith was required unless 
waived or properly excused. Provisions of physician’s liability policy requiring physician 
to give notice of claim for malpractice, to forward to insurer process served on physician, 
and to co-operate with insurer held riot violative of statute prohibiting contractual changes 
in statutory period of limitation, since provisions related to conditions precedent to liability 
on policy. Etna Life Ins. Co. v. Walley. (Miss.) 1159 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. F 

536—Under life policy which provided for payment of disability benefits upon receipt of due 
proof of disability, furnishing of due proof of disability was condition precedent to 
obligation of insurer to pay disability benefits. New York Life Ins. Co. v. Sinquefield 
Ala.) 

536—Where insurance contract provided for payment of disability benefits, effective on receipt 
by insurer of due proof of disability, niet to disability benefits does not accrue until 
proof of disability is given to insurer. Where life policy provided for payment of benefits 
for total and permanent disability, effective on receipt by insurer of due proof of dis- 
ability, insured’s executor could not recover disability benefits where no proof of disability 


was given during insured’s lifetime. Mullaney v. Equitable Life Assurance Society of 
the United States. (N. D.) ; 


536—Bailor’s alleged failure to file proofs of dates within required time held not to bar 
recovery of value of goods damaged by fire while in possession of bailee for hire, where 
roofs of claim filed with insurer by — included bailor’s claim. Wexler v. 


1339 


National Ben Franklin Ins. Co. et al. (N 


536—In action on fire policy, evidence that insured property was totally deen held. to 
establish liquidated demand in amount agreed to be paid under policy; hence no proof of 
loss was required. Home Ins. Co. v. Williams. (Tex.) 


536—Under policy and certificate providing that insurer agreed on receipt ae dun qveets of 
death or of permanent total disability occurring to insured_to pay certain sum, furnishing 
of proofs of loss held condition precedent to recovery. Condition of life policy making 
the furnishing of proofs of loss condition precedent to right to recover death or permanent 
total disability benefits held reasonable and not in violation of statute or public policy. 
Connecticut General Life Ins. Co. v. Williams. (Tex.) 


536—Waiver of clause of credit policy requiring final statement of claim to be filed with insurer 
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within 30 days after expiration of policy may be inferred from acts of parties. American 
Credit Indemhity Co. of New York v. W. K. Mitchell Co., Inc. 5 oe 

§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOF. 

537—Insured’s failure to personally give insurer notice of fire held not to bar her recovery 
on fire policy where on day following fire insurer’s agent who had signed and delivered 
policy sent insurer notice of loss, which notice was sent after conversation. with 
insured’s brother respecting adjustment. Security Ins. Co. of New Haven v. — 
U. 


( 

§ 538. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIVEN OR MADE. 

538—Where insured on requesting insurer’s agent to supply forms for filing of claim for total 
disability was informed that eligibility for such benefits depended on insured’s being for- 
ever disabled and insured who expressed hope of recovery abandoned effort to collect dis- 
ability benefits, wife could recover such benefits after insured’s death where it appeared 
that insured was totally disabled when he applied for application blanks for filing of claim. 
Cashier of branch office of insurance company who wus authorized to transmit to home 
office applications for benefits under policies issued by coipany in state and to advise policy- 
holders of rights under policies and of proof necessary to sustain their claims held “‘agent”’ 
of company within statute defining agent, as regards company’s oe for disability 
benefits. Reliance Life Ins. Co. v. Cassity et al. (Miss.) 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—Provision in group policy requiring proof of disability from sickness before expira- 
tion of one year from commencement of disability is reasonable and must be ee 
complied with. Equitable Life Assur. Soc, of United States v. Elkins. (Ky.) 

539(1)—Stipulation of automobile liability policy requiring immediate written notice of acci- 
dent is valid. Sun Indemnity Co. v. Dulaney. (Ky.) ‘ 

539(1)—Time held not necessarily of essence of contract requiring insured to give written 
aiiee of accident within thirty days thereafter, unless not reasonably possible. Jackson 

Order of United Commercial Travelers of America. (Mo.) ... 

539(1)— Provision of death or dismemberment accident policy requiring notice within twenty 

days after accident must be given liberal and reasonable construction. Leslie v. Metro- 


1076 


politan Life Ins. Co. (Pa.) 1086 


539(1)—In absence of period of limitation fixed in life insurance contract providing disability 
benefits, insured was under duty to furnish proof of his alleged total permanent dis- 
ability within reasonable time after beginning thereof. Prudential Ins. Co. of America v. 
Falls. (Tenn.) 

539(1)—Under policy providing that monthly payments would be made on receipt of due proof 
of total and permanent disability, insured who filed proof nearly four years after becoming 
disabled held not entitled to recover payments for period prior to filing proof, since proof 
was not made within reasonable time. e Life Ins. Co. of ee Ind. v. Parks. 
(Tex.) aes 

(3). “Immediate” notice. 

539(3)—-Insured’s notice to liability insurer than automobile accident had caused loss covered 
by policy, which was given as soon as insured was informed of facts, held substantial 
compliance with condition of policy requiring insured to give insurer “immediate” 
written notice of accident, especially in view of provision that failure of insured to give 
notice within time specified therein should not invalidate claim made by insured if 
notice was given as soon as was reasonably possible. Jones v. Shehee-Ford Wagon & 
Harness Co., Inc. et al. (La.) 

539(3)—-Failure of insured to furnish proofs of loss of personal property by fire as required 
by fire policy held to preclude recovery on policy, notwithstanding insured had seven 
days after fire executed assignment of policy an interest in sums due thereunder to another 
who had furnished proofs, where it was not impossible to have complied with stipulation, 
and assignee had been notified that any adjustment of loss would have to be made with 
insured. Engleman v. Royal Ins. Co., Limited, of Liverpool, England. (Nev.) 

(5). Effect of failure or delay. 

539(5)—-Recovery on fire policy requiring proofs of loss within 60 days is not necessarily 
precluded by failure to file proofs within 60 days, where polic — no poner on such 
failure. Pooser v. Norwich Union Fire Ins. Society, Ltd. ( : 

539(5)—-Where policy provides that proof of loss must be heniied t in specified time, but does 
not provide for forfeiture in event of failure to furnish proof within such snecified time. 
failure to furnish proof within specified time is not defense to action on policy if proof 
is a within reasonable time. Where policy makes givine of notice or furnishing 
proof of loss a condition precedent to liability or provides for forfeiture if notice or proof 
of loss are not given within time specified, notice or proof of loss must be furnished within 
time specified, unless insurer waives requirement, or is estopped from relying on failure to 

\ furnish notice or proof of loss. Metropolitan Life Ins. Co. v. Nusz. (Ky.) 

539(5)--Where insured did not furnish insurer proot of disability within one year after its 
commencement as required under disability clause of group policy, insurer held entitled to 
directed verdict. Equitable Life Assur. Soc. of United States v. Daniels. (Ky.) 

539(5)—Injured person held not entitled to recover on automobile liability policy, where 
insurer failed to receive notice of accident as required in policy, notwithstanding insured’s 
bankruptcy and policy provision that insured’s bankruptcy should not release insurer, 
(RS was not inconsistent with requirement of notice. Sun Indemnity Co. v. Dulaney. 

$39(5)—_Under - automobile liability ‘policy requiring immediate written notice of accident, ’ failure 
to give insurer notice until 8 months and 7 days after accident discharged insurer from 
liability to injured guest, notwithstanding that guest gave insured notice of injury 26 
days after guest was aware of fracture of vertebra he had sustained and insured gave 
insurer notice 2 days thereafter. Duncan v. Pedarre et al. (La.) ‘ 1 
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539(5)—-Where promise of automobile liability insurer to defend suit against insured and to 
pay judgment was conditioned on insured’s performance of promise to forward to insurer 
every notice, summons, or other process served on insured, insured’s failure to perform 
such promise discharged insurer from its duty to defend or to pay damages. Where 
judgments obtained against insured motorist for injuries sustained in automobile accident 
were vaild, but after automobile liability insurer had elected to terminate its liability 
because of noncompliance with provision requiring insured to forward to insurer summons 
or other process served on insured, action of plaintiffs in having judgments annulled and 
in instituting new actions against insured on identical cause of action could not revive 
insurer’s discharged obligation. Employers Liability Assurance Corporation, Ltd., et al. v. 
Perkins. (Md.) 
39(5)—Under life policy waiving payment of premiums if insured became totally and _ per- 
manently disabled before default and providing for certain benefits for such disability, but 
precluding recovery of benefits for a period greater than six months pricr to proof of 
disability where proof was not received within 90 days after commencement of disability, 
insurer held not relieved of liability where disability commenced before default in pay- 
ment of premiums but insured failed to furnish notice thereof until more than two years 
thereafter, since policy by its terms did not require proof of disability within any given 
period. Agtna Life Ins. Co. v. Roberts. (Miss.) ; 
539(5)—Failure to notify physician’s liability insurer of suit for malpractice against physician, 
as policy required, until afternoon of day of trial precluded physician’s recovery from 
insurer of amount of judgment for malpractice and expenses of defending suit. Delay in 
complying with requirements of physician’s liability policy for notice of claim or suit for 
malpractice will be excused, where required notice was given in time to enable insurer to 
prepare its defense to asserted claim and it does not appear that insurer was prejudiced by 
delay. A&tna Life Ins. Co. v. Walley. (Miss.) Sea kale tae Dona : : 1159 
539(5)—Insured making no effort to give notice of total disability unambiguously required 
by accident policy cannot recover, in absence of excuse, waiver, estoppel, or fraud. 
Jackson v. Order of United Commercial Travelers of America. (Mo.) . 1333 
539(5)—-Employee held precluded from recovering on group policy requ'ring due proof of 
permanent total disability while insured thereunder, where employment and payment on 
policy ceased at time of injury to employee, who gave no notice to insurer until almost 
two years thereafter, and over one year after cancellation of policy. Dewease v. 
Travelers’ Ins. Co. et al. (N. C.) ; . 750 
539(5)—Insured’s failure to furnish prompt and due notice of disability is not excused by 
insured’s being incapable of doing so. Mutchnick v. John Hancock Mutual Life Ins. Co. 
os eed es Seanad pita en at . .1290 
539(5)—Where life policy provided for payment of benefits if insured should furnish proof 
that he had, within premium paying period, and before default in premium payment, 
become wholly disabled, insurer held liable for disability benefits when total permanent 
disability began before default and proof of disability was subsequently furnished, not- 
withstanding delay in furnishing such proof until after date on which policy would have 
lapsed had disability not occurred. Mid-Continent Life Ins. Co. v. Harrison. (Okla.) 1295 
539(5)—Insurer held not liable under accident policies requiring written notice of injury to be 
given to insurer within 20 days after date of accident, or as soon as reasonably possible, 
where insured went to work practically every day for month after injury, his place of 
business was near office of insurer’s agent, and insured did not claim that he was unable 
to notify insurer until more than 30 days after injury, notwithstanding insurer’s rights 
were not prejudiced by belated notice. Free v. United Life & Accident Ins. Co. (S. C.)..1088 
539(5)—Under policy providing for monthly payments on receipt of due proof of total and . 
permanent disability, liability of insurer for such payments began on filing of required 
proof, precluding recovery by insured for months prior to filing proof nearly four years 
after becoming disabled. State Life Ins. Co. of Indianapolis, Ind. v. Parks. (Tex.) 1313 
539(5)—-Where regular fire policy contract required proof to be made of loss within 60 days 
after fire, insured, whose claim was based on binder contract which was to be replaced by 
regular policy, could not recover for loss sustained where proof of loss was not made 
until more than 60 days after fire. J. T. Knight & Son, Inc. v. Superior Fire Ins. Co. 
(U. S.) ae C8 Ruka aE AE We Ss ; Rs eae ; 1350 
539(5)—Insured failing to make proof of disability until after disability had ceased held not 
entitled to total disability benefits under life policies, where policies required proof that 
disability had been continuous since its beginning. Bushnell v. Mutual Life Ins. Co. of 
New York. (Wis.) ‘ fee 


(6). Excuses for failure or delay. 

539(6)—Failure to give notice of loss as required under policy is excused if due to insanity or 
other disaBling cause, provided notice is given within stipulated time after termination of 
disability or within reasonable time. Porto v. Metropolitan Life Ins. Co. (Conn.) 

539(6)—Where life policy containing disability clause provided that disability claim should be 
invalid if written notice thereof were not furnished during continuance of disability, 
insured who failed to give notice of total temporary disability claim within specified time 
could not recover disability benefits where only excuse offered was that insured believed 
he could recover only for permanent disability under policy, notwithstanding that insurer’s 
local agent knew facts, and that insurer was not prejudiced by delay in giving notice. 
Metropolitan Life Ins. Co. v. Nusz. (Ky.) t 

539(6)—Where failure to notify physician’s liability insurer of suit against physician for 
malpractice was caused by ehysltien"s failure to keep policy, failure to remember name of 
insurer, and failure to earlier attempt ascertainment of insurer’s identity, compliance with 
policy requirement for notice was not excused. A§tna Life Ins. Co. v. Walley. (Miss.) 1159 

539(6)—Insured’s failure to give notice of accident within thirty days thereafter held not 
to preclude recovery if, as provided in contract, giving of such notice was not reasonably 
possible. Insured’s failure to give notice pursuant to contract requiring written notice 
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within thirty days after accident unless not reasonably possible held not to preclude recov- 

ery under evidence that insured did not fully regain control of mental faculties for over 

= days after accident. Jackson v. Order of United Commercial Travelers of America. $33 

( a 

539(6)—Under life policies providing that, if insured should | become wholly ‘and permanently 
disabled, then insurer ‘“‘will upon receipt of due proof of such disability” grant benefits, 
and “‘will waive the payment of further Ss. insured held not entitled to disability 
benefits or to waiver of any premiums for any period of time prior to date when proof 
of disability was furnished to insurer. Filing of due proofs of disability held coi 
precedent to incurrence of liability on life policies providing that, if insured should become 
wholly and permanently disabled, then insurer “will upon receipt of due roof of such 
disability” grant benefits, and ‘ ‘will waive the payment of further premiums. Mutchnick 
v. John Hancock Mutual Life Ins. Co. (N. Y. 

$39(6)—Noncompliance with provision in death or dismemberment accident policy requiring 
notice within twenty days after accident held not to prevent recovery for death where 
notice was given eight days after seriousness of insured’s injuries first became apparent, 
and where policy excused delay in notice if giving thereof was not reasonably possible. 

Leslie v. Metropolitan Life Ins. Co. (Pa.) 

§39{6)—Under provision of life policy for payment of monthly disability benefits upon receipt 
of satisfactory notice of proof of disability, insurer held not liable for monthly payments 
for disability prior to time proof of disability was furnished, in absence of showing of 
excuse for delay in furnishing proof. State Life Ins. Co. of Indianapolis, Ind. v. Parry. 
(Tex.) : ; . 1058 

§ 540. SUFFICIENCY OF NOTICE. 

$40—Notice and proof of insured’s disability furnished to accident division of insurer under 
accident policy held sufficient notice and proof of insured’s disability under life policies 
issued by same insurer, since insurer’s division of its business among several departments 
should not be permitted to work hardship upon insured. As respects whether insurer had 
notice or proof of insured’s disability under life policies when notice and proof of dis- 
ability were furnished under accident policy issued by same insurer, insurer was charge- 


able with knowledge of all policies issued by it to insured. Dietlin v. General American 
Life Ins. Co. (Cal.) 


1290 


540—In action to recover disability benefits under group policy, letter from insured’s physician 
to insurer’s agent giving full history of insured’s illness held insufficient notice of total 
and permanent disability, where letter was not intended as notice and negatived probable 
permanency of insured’s disability. Carter v. Connecticut General Life Ins. Co. (N. C.) 

540—Informal oral notice to employer’s superintendent of employee’s injury held no notice 
to insurer under group policy, since superintendent was not agent of insurer; employer 
not ordinarily being insurer’s agent. Dewease v. Travelers’ Ins. Co. et al. E 

$ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 

(3). Statement of interest. 

§42(3)—Recovery on fire policy held not defeated on ground that proof of loss, referring to 
existence of deed covering ,insured property at date of loss as “delivered, not recorded 
pending title examination,” aficmatively showed that insured was not sole owner, as 
policy required, at time of loss, where insured, at insurer’s request, orally informed insurer 
of true facts, which were that insured had placed deed of gift in possession of her attor- 
ney with directions to deliver it on fulfillment of unfulfilled aeamonen =e v. — 
Union Fire Ins. Society, Ltd. (Ga.) ; oie : 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

5$43—-Unverified statement of physician as to insured’s disability six months after expiration 
of group policy held insufficient compliance with policy provision requiring proof of dis- 
ability before expiration of one year from date of its commencement, where statement 
failed to show that disability arose during life of policy. Equitable Life Assur. Soc. of 
United States v. Elkins. (Ky.) 

$43—-Delivery to insurer cf X-ray photograph of allegedly fractured bone which was so dark 
as to be unintelligible held insufficient to comply with requirement of life and accident 
policy that proofs of loss should include X-ray photograph indicating fracture. Require- 
ment of life and accident policy insuring against broken arms or legs that insured submit 
with proofs an X-ray photograph indicating fracture held reasonable and valid. Columbian 
Mutual Life Ins. Co. v. Jones. (Miss.) : 

Letters written by insured informing insurer that he \ was active tubercular, and inquiring 
as to his rights under disability clause of life policy on which premiums were unpaid, held 
sufficient proof of disability where insurer denied liability and did not demand proof in 
anv form. Astna Life Ins. Co. v. Roberts. (Miss.) 

Reference in proofs of death to contributory or secondary myocarditis held not to preclude 
recovery from insurer of accidental death benefits, where proofs stated that heat prostration 
was cause of death and there was evidence that ‘sceuceviiiie was not a sepieseetiei cause 
thereof. Layton v. yarn g Life Ins. Co. (Mo.) ; 

Term “due proof of such disability,” as used in an insurance policy, does not. require any 
particular form of proof which insurer might arbitrarily demand, but such a statement of 
facts as, if established in court, would require payment of the claim. Proof of loss under 
disability clause of group policy which apprised insurer of injury to insured and of insured’s 
claim that its effect was total and permanent held sufficient, notwithstanding that state- 
ment of doctor, accompanying the pr roof, did not show absolute opinion that insured would 
be disabled for life. Wray v. Equitable Life Assurance Society. (Nebr.) 

$43—Unexplained discrepancy between certificate of insured’s wife who stated that insured 
became totally disabled on January 10, 1932, and certificate of physician who stated that 
he first visited insured on August 4, 1933, and that in physician’s opinion total disability 
commenced about June 13, 1933, did not constitute due proof of disability as of January 
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10, 1932, so as to entitle insured to disability benefits under life — Mutchnick v. 
John Hancock Mutual Life Ins. Co. aa 

543—Showing by beneficiary suing on life policies, that insured had not been heard of for 
seven years, that diligent search and inquiry had been made by beneficiary to locate 
insured, without avail, and that insured was sick at time of his disappearance, raised 
prima facie presumption of insured’s death, subject to rebuttal by proper showing that 
insured was seen alive during seven-year period or by proof tonne to explain reasons for 
absence. Northwestern Mutual Life Ins. Co. v. Rut edge. (Okla.) 

Arey etters of insured’s attorney to insurer held not “proof of loss” required by conditions 

policy providing for total permanent disability benefits, but mere notice to insurer of 

lasured claim. Connecticut General Hite Ins. Co. v. Williams. (Tex.) 

§ 548. EXAMINATION OF INSUR : . 

548—Examination of owner of house ees against fire, required by insurer in connection 
with owner’s proof of loss, held to come within statute providing that no misrepresentation 
or false statement in proofs of loss should constitute defense to suit on policy unless 
fraudulently —— in connection with material —_ and such as to mislead insurer. 
Fireman’s Fund Ins. Co. v. Reynolds. (Tex.) giren 

§ 552. MISSTATEMENTS OR OMISSIONS. 

552—Where insurer’s agent waived proofs of loss required by fire policy but told insured to 
furnish list of property destroyed, list furnished by insured was not required to be correct 
at risk of loss of rights unless fraudulently or willfully falsified. Home Ins. Co. v. 
Jones. (Ala.) 

552—Insured who in submitting proof of total disability under group ‘policy ‘had stated, allegedly 
by mistake, that he had become totally disabled on a date which was after that upon which 
employment had ceased, and which would have barred recovery, held entitled to explain 
date given, particularly where there was evidence that insured was totally disabled prior 
to lay off. Young v. Metropolitan Life Ins. Co. (Mo.) 

§ 553. FRAUD OR FALSE SWEARING. 

(1). In general. 

553(1)—Misstatement in sworn proof, of loss, not made to deceive and not injurious to insurer, 
held not within fire policy a invalidating policy in case of fraud or false swearing. 
Pooser v. Norwich Union Fire Ins. Society, Ltd. a.) 

§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS AND 

OBJECTIONS. 

§ 555. ——- IN GENERAL. 

555—Where waiver of proofs of loss was made by insurer before time required by policy to 
furnish proofs had expired and there was ample time to do so, knowledge of insurer’s 
agent of failure of insured to file proofs of loss up to time of waiver held not to affect 
rights of insured under waiver. Home Ins. Co. v. Jones. (Ala.) 


555—In action upon group policy for total and permanent disability benefits, physician who 


had examined insured and had diagnosed his condition as psychoneurosis held properly 
permitted to read in evidence statements made to him by insured at such time, since they 


were admissible on theory they characterized state of insured’s mind, especially where 
insured’s attorney had stated at trial that evidence was introduced only to show upon 
what doctor based his diagnosis, and insured was present, testified, and was cross- 
examined by insurer. Thompson v. A&tna Life Ins. Co. of Hartford, Conn. <S. C.) 
555—In action on life, health, and accident policy, insurer held not entitled to insist on per- 
formance of conditions of policy as to filing of claim after wrongful cancellation of policy, 
especially where because of her condition insured was unable to file claim. Mitchell v. 
Mutual Ben. Health & Accident Ass’n. (S. C.) 
§ 556. POWERS OF OFFICERS OR AGENTS. 
(1). In general. 

556(1)—Agent with authority to solicit and receive applications for fire insurance, to issue and 
countersign policies and collect premiums thereon for insurer, and who countersigned 
policy sued on, held authorized to waive requirement of proofs of loss. Authority of 
general agent in respect to waiver of provision of fire policy requiring insured to file 
proofs of loss held not defeated by clause in policy prohibiting officer or agent from 
waiving any provision or condition of policy. Home Ins. Co. v. Jones. (Ala.) 

§ 558. IMPLIED WAIVER IN GENERAL. 

Acts and conduct in general. 

558(1)—L iability insurer’s conduct in endeavoring to locate insured when first learning of 
accident over three months thereafter held not waiver of insured’s subsequent continued 
failure to give notice of accident pursuant to policy, precluding injured person from 
recovering against insurer. Where liability insurer first learned of accident three and 
one-half months thereafter, retention of premium subsequently received held not waiver 
of right to rely, as against injured person, on breach of condition of policy requiring 
immediate notice of accident, where insurer did not know insured’s whereabouts until 
almost eleven months after receiving premium, and where neither insured nor injured 
person was misled. Purefoy v. Pacific Automobile Indemnity Exchange. (Cal. es 

558(1)—Automobile liability insurer by defending insured in action brought apne him by 
injured party, held not to have waived rights under policy to timely notice of accident 
and assistance of insured in ascertaining facts, where insurer in entering upon defense 
had reserved such rights, and all of the facts in the case had not been learned by insurer 
prior to action. Travelers’ Indemnity Co. v. Holiman. (Miss.) 

ss8()— Failure to file final statement of claim within 30 days after expiration of credit policy 
no defense to action on policy, since situation of parties, insurer’s superior knowledge 
of entire matter, full interchange of information, co-operation of insured, and general cae 


tions of insured and insurer made compliance with final statement of claim clause of policy 
unnecessary and immaterial. W. K. Mitchell & _ v. American Credit , Co. 
of New York. (Pa.) - 
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(4). Failure to furnish blanks. 
558(4)—Insurer’s refusal to furnish forms for proof of claim and denial of liability on ground 
that life policy had lapsed constituted waiver as to any formality in filing due proof. 
Herschman v. John Hancock Mutual Life Ins. Co. (N. Y.) 
(6). Recognition of liability. 
558(6)—Insurer waived clause of credit policy requiring insured to file final statement of 
claim within 30 days after expiration of policy, under evidence showing that insurer which 
was in possession of all facts upon which final statement could be based from beginning 
recognized its liability, and worked in co-operation with insured in order that loss might be 
provraaes * oo American Credit Indemnity Co. of New York v. W. K. Mitchel? 


S.) . 237 

DENTAL OF LIABILITY. 

(1). Insurance of property. 
559(1)—Insurer’s denial of liability on fire policy on ground that policy did not cover loss in 
that it did not cover willful or fraudulent fire caused by insured for his benefit held 
ae of requirement of policy that proofs of loss be furnished. Home Ins. Co. v. Jones. 

(Ala 

559(1)—If insurer denied liability under fire policy, presenting greats of loss would be 
we to sustain action on policy. Security Ins. Co. of New Haven v. Dazey. 


. 1353 


559(1) Compliance ‘with requirement of fire insurance policy as to filing proof of loss within 
stated time may be waived by insurer denying liability under policy before expiration of 
such time for filing proof, but waiver does not result from such denial after ae of 
that time. J. T. Knight & Son, Inc. v. Superior Fire Ins. Co. (U. S.) as . 1350 

(2). Life and accident insurance. 

559(2)—Denial of all liability for disability benefits under life policies is waiver of condition 
requiring proof of disability if it be condition precedent to recovery. Dietlin v. General 
American Life Ins. Co. (Cal.) $51 

$59(2)—Failure of life policy beneficiary to claim, before instituting suit for double liability 
under accident clause on theory death was by drowning, that proof submitted of death 
from acute dilatation of heart was an honest mistake, and to thereafter present proof of 
death by drowning, held not to estop beneficiary from maintaining suit, where it was 
apparent under stand taken by insurer that it would have been useless to submit proof 
of death by accident. Kudla v. Prudential Ins. Co. of America. (Mich. . 

559(2)—Insurer’s refusal to furnish forms for proof of claim and denial of liability on ground 
that life policy had lapsed constituted waiver as to any formality in filing due proof. 
Herschman v. John Hancock Mutual Life Ins. Co. (N. Y.) 

559(2)—Insurer waived provision of life policy requiring proof of total disability ‘to be fur- 

nished within definite time where it denied liability within such time on ground of non- 

payment of premium. Missouri State Life Ins. Co. v. Carroll. (Okla.) 518 

559(2)—-Where time for furnishing proof of loss under life in. ‘rance contract providing dis- 
ability benefits had expired and forfeiture had occurred, action of insurer in denying 
liability on grounds other than insured’s failure to furnish proof of loss within required 
time did not furnish basis for estoppel since it worked no prejudice to insured and did 
not cause, insured to change his position or incur any expense in presenting his claim to 
insurer. In absence of elements of estoppel, after time for furnishing proofs of loss 
has expired, insurer may deny liability on grounds other than want of proof of loss without 
waiving its right to defend on ground that proofs were not furnished within time allowed. 
Prudential Ins. Co. of America v. Falls. (Tenn.) 


Insurer's letter that it was insured’s privilege to furnish evidence substantiating claim 
for total permanent disability benefits and that insurer would review such information 
without prejudice to its position in the matter, and containing statement that insurance 
had been canceled for some time held not waiver of proof of loss as being denial of 
liability. Connecticut General Life Ins. Co. v. Williams. (Tex.) 1050 


$ 560. FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION. 
(1). In general. 
560(1)—Insurer waived ‘defense of want of proof of disability under life policies where pre- 
sumably, with full knowledge that no proof of disability was given, insurer went to trial, 
participated in appeal, and raised issue of want of proof_only on second trial almost three 
years after original complaint was filed. Dietlin v. General American Life Ins. Co. 


(Cal.) 


§ 561. —— ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR. SETTL EMENT. 

561—Submission of proof of loss required by fire policy is waived, where insurer and insured 
enter into agreement fixing amount of loss, since purpose of proof of loss is to secure 
adjustment between insured and insurer. Agreement between fire insurance adjuster and 
insured fixing amount of loss waived proof of loss, notwithstanding nonwaiver agreement 
entered into on same day. Firemen’s Ins. Co. et al. v. Blount. (Ga.) . 1360 

561—Automobile fire insurer, having due notice of destruction of insured automobile by fire 
while policy was in force, and sending adjuster who estimated loss, received insured’s 
estimate, and promised to report facts to insurer’s home office, waived proofs of loss. 
Luthy v. Farmers’ Mutual Hail Ins. Ass’n of Iowa. (Nebr.) .... 

561—Failure to give notice of loss under fire policy held no Conte to action thereon, ‘where 
insurer’s adjuster a 
Franklin Ins. Co. et al. ry): 363 

561—Proof of loss as ot eed by fire policy held waived, where insured notified insurer of 
the loss immediately after fire and corresponded with insurer for some time regarding 
settlement and no objection by insurer to insured’s failure to make proof was made until 
after time allowed for — _ had expired. Friske v. Interstate Commercial Mutual 
ie ce. Loe UP ees sc 
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XV. Adjustment of Loss. 


§ 566. EFFECT OF ADJUSTMENT. 

566—In action on fire policy for $750, $250 on dwelling house and $500 on personalty located 
therein, evidence that insurer’s adjuster had inventoried personalty at $774.50, calculated 
deduction of one-fourth, and placed three-fourths value at $580.88, and had valued building, 
with 20 per cent. deduction, at $522.42, three-fourths of which would be $391.83, held 
ee evidence of value to support canes for — Transcontinental Ins. Co. et al. 


ti sworth. (Okla.) 

§ 571. OINTMENT OF UMPIRE. 

ty. Application for appointment of umpire to ascertain and determine amount of loss or 
damage by fire under fire policies would be denied, where policies provided that loss should 
be paid to first mortgagee and it appeared that interest of mortgagee was in excess of loss 
and mortgagee was not made pore to application and mortgagee’s consent to Ne 
was not obtained. In re Craig. (N. Y.) 

§ 574. VALIDITY AND EFFECT OF APPRAISAL ‘OR AWARD. 

(2). Irregularities in proceedings. 

574(2)—Award of board of appraisers under windstorm policy will not be set aside for fraud, 
accident, or mistake merely on grounds of inadequacy of award, devotion of hour’s time 
to inspect damaged dwelling house, and selection of rainy, cloudy afternoon for inspection ; 
there being no evidence of interest, bias, or prejudice on part of —~ member of board. 
Camden Fire Ins. Ass’n v. McCain. (Tex.) eee 

(4). Inadequacy of award. 

574(4)—Award of board a appraisers under windstorm policy will not be set aside for fraud, 
accident or mistake merely on ground of inadequacy of award, devotion of hour’s time to 
inspect damaged dwelling house, and selection of rainy, cloudy afternoon for inspection ; 
there being no evidence of interest, vee, or prefudice on part of 7 member of board. 
Camden Fire Ins. Ass’n v. McCain. (Tex.). 

§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Where insured retained new group insurance certificate tendered to him as substitute for 
old certificate providing for disability benefits, and beneficiary collected and retained full 
death benefit under new certificate after insured’s death, beneficiary held estopped from 
making additional claim for death benefit under old certificate, notwithstanding insured, 
who had become disabled, could not have been required to accept new certificate because 
of elimination therein of disability benefits. Comer v. Shenandoah Life Ins. Co. (Ga.) 

579—Contention of insurer that level premium life policy was issued on assessment plan, and 
hence was void for misrepresentation of insured’s age in application, held not to create 
bona fide dispute between parties as to liability of defendant, settlement of which would 
be sufficient to constitute consideration for release of insurer for amount less than face 
of policy. Amount named in face of life policy held liquidated amount upon death of 
insured in absence of bona fide controversy existing between beneficiary and insurer, and 
hence settlement for less amount than face of policy was void for lack of consideration. 
Release of insurer from liability on life policy, amount of which had become liquidated 
on death of insured, in consideration of repayment of premiums by insurer held not 
“accord and satisfaction” of balance of liquidated amount due under policy, where insurer 
was bound to pay premiums to beneficiary in support of plea that policy was void ab 
—_ for ae of age in application. Fowler v. Missouri Mutual Ass’n. 
(Mo.) 

$79—Where insurer, after issuing check payable to mortgagee and assured for fire loss, stopped 
payment of check which had been indorsed to mortgagee by assured when assured’s creditor 
garnished insurer, that mortgagee consulted assured regarding stoppage of payment held 
not to create agency relationship between mortgagee and assured so as to bind fuortgages 
by settlement. Missouri Building & Loan Ass’n v. National Liberty Ins. Co. (Mo.) 

579—In actions by insured on agreement of adjustment of loss under standard fire policies 
wherein insurers set up defense of rescission for misrepresentations as to cost of property 
excluding proof of circumstances under which credit allowances were made on merchandise 
destroyed or damaged by fire held error. In actions by insured on agreement of adjust- 
ment of loss under standard fire policies which obligated insurers to pay value of property 
destroyed, wherein insurers set up defense of rescission for misrepresentations as to cost 
of property, excluding evidence of market value of property held error. Matteo Kaplan et 
al. v. Girard Fire & Marine Ins. Co. et al. (N. Y.) 

579—Agreement by which automobile indemnity insurer settled action against insured held not 
binding upon insured, as regards whether judgment could be entered against insured on 
agreement when insurer’s check given in settlement remained unpaid. Countryman v. 
Breen. (N. Y.) 

579—Acceptance by beneficiary of life policy containing double indemnity accident clause of 
check for face value of policy, which amount insurer was bounded in any event to pay, 
held not to have affected an accord and satisfaction precluding action for double indemnity. 
Graham v. New York Life Ins. Co. (Wash.) 

579—Rescission of simple contract of release of liability under accident policy, consideration for 
which was immediate and unconditional payment and not promise to pay, would be war- 
ranted on ground of material breach and failure of consideration, where no payment was 
made for 90 days after release was entered into. Singer v. General Accident, Fire & Life 
Assurance Corporation, Ltd. (Wis.) 8a 


XVI. Right to Proceeds. 


§ 580. POL 7. a «E TO OWNER OF PROPERTY OR INTEREST INSURED. 
n genera 


(1). 
580(1)—Bailor of goods “held in trust’’ by assured, within fire policy covering goods held 
by assured in trust or on commission, held entitled to sue on policy without requesting 
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assured to bring suit, where insurer settled with assured with nates « owner’s 

claim. Wexler v. National Ben Franklin Ins. Co. et al. (N. Y.) 
(2). Property subject to mortgage or other lien. 

580(2) Mortgagor held entitled to recover on fire policy issued to mortgagee covering mort- 

gagee’s equity in mortgaged property where insurer, after being informed by mortgagee 

that it had no further equity, accepted mortgagor’s check and cashed it in payment of 


premium for full year after writing on check description of insured property. Fire Ass’n 
of Philadelphia v. Eldridge. (Ark.) 


363 


359 
§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROPERTY 


INSURED. 
581—-Where mortgagee became purchaser at foreclosure sale, his status became that of owner 
rather than creditor as regards right to recovery under mortgage clause of fire policy. 

Provision in mortgage clause of fire policy that policy should not be invalidated as to 
mortgagee by foreclosure held to refer to status existing at time of loss and not to for- 
feiture of his right after loss occurred. Mortgagee purchasing property covered by fire 
policy containing mortgage clause for full amount at foreclosure sale after fire had no cause 
of action on fire policy. A&Stna Ins. Co. v. Baldwin County Building & Loan Ass’n. (Ala.) 

581—Signing by soliciting agent of “loss payable’’ clause in fire policy held binding on insurer, 
where insurer, at agent’s request, attached mortgage clause in favor of designated party 
and returned policy to agent. Acts of mortgagee in procuring fire policy on mortgaged 
property held binding on purchaser from mortgagor, where mortgagee, with purchaser’s 
consent, acted to protect both their interests in property. Stoner et al. v. First American 
Fire Ins. Co. of New York. (Ia.) 

Mutual insurance company held not prohibited by law from placing * ‘loss payable clause” 
in fire policy for benefit of mortgagee who was not member of insurance association. 
Union Central Life Ins. Co. v. Clinton Mut. Ins. Ass’n et al. (Ohio) 

581—RBasic difference in effect between “loss payable clause” in fire policy and “standard 
mortgage clause” is that the former is subject to such defenses as insurer may have 
against the mortgagor, while the latter is not. Standard mortgage clause in fire policy 
creates in mortgagee’s favor insurance tract separate, distinct, and independent from that 
constituted between mortgagor and insurer by other provisions of er Overholt et ux. 
v._ Reliance Ins. Co. of Philadelphia. (Pa.) 

581—Clause in fire policy providing that loss shall be payable 'to third party as first mortgagee 
requires that such party have a enters on the property. First National Bank of 
Charleroi et al. v. Newark Fire Ins. Co. (Pa.) 

581—-Fire policies having standard mortgagee clauses in favor of ‘first and second mortgagees 
contained three separate and largely independent contracts running in favor of three 
different persons whereby insurers agreed to indemnify in case of loss by fire, in order 
and to extent of their respective insurable interests, first mortgagee, second mortgagee, and 
owner. Kimberley & Carpenter, Inc. v. Fireman’s Fund Ins. Co. (U. S.) 

§ 582. POLICY Cue. BENEFIT OF PARTIES INTERESTED IN PROPERTY 

INSURE 


582—Owner insuring property against loss or damage by fire may have loss payable to creditor 


or other third party beneficiary. First National Bank of Charleroi et al. v. Newark Fire 
Ins. Co. (Pa.) 


§ 583. LIFE = ACCIDENT POLICY PAYABLE : TO INSURE D, HIS REPRESENTA- 
TIVES, OR ESTATE. 
-(1). In general. 

583(1)—That husband had paid premiums on life policy issued to wife but naming no bene- 
ficiary held not to entitle husband to maintain action to ee on — Pendleton 
v. Metropolitan Life Ins. Co. (La.) ‘ 

(2). Policy payable to relative or person cauitably entitled: 

583(2)—-Person paying premium on industrial policy upon life of another an cquitsble lien 
upon proceeds after death of insured. Estate of insured held not entitled to proceeds of 
industrial policy, where equitable lien of third person for premiums paid on policy would 
completely exhaust proceeds thereof. In re Krasnofsky’s Estate. (N. Y.) 

583(2)—Promise of insurer’s agent, made to insured’s former wife who procured life policies 
and paid premiums, that she was beneficiary and that she would receive money, constituted 
election by insurer to designate former wife as beneficiary although policies contained 
facility of payment clause authorizing ae ~ any person equitably entitled thereto. 
Weiss v. Prudential Life Ins. Co. et al. (N. 
584. LIFE OR ACCIDENT POLICY wmabeieeinie BENEFICIARY. 


585. - RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
In general. 


(1). 
-585(1)—To defeat rights of beneficiary, it must appear that act relied on was broad enough 
to have that effect, and is not to be extended upon any theory that insured’s estate or 


general creditors have equitable claim upon insurance fund. Allen v. Home National 
Bank. (Conn.) 


585(1)—Whether policy provision confers ‘rights only on immediate parties ‘to exclusion ‘of 
beneficiary depends on intent of parties to contract determined from provisions thereof in 
light of circumstances existing when it was issued. Transactions between insured and 
beneficiary after issuance of policy cannot affect insurer’s obligation unless they fall 
within provisions for beneficiary’s protection, or unless insurer becomes party to transac- 
_ oy estoppel or under oo principles. Shaw v. Hancock Mutual Life Ins. Co. 
‘onn.) 
§85(1)—Where father who insured son’s life was named as beneficiary ‘and took possession of 
policy, but policy provided that disability allowances were payable to son, that loans on 
policy would be made only to son, that surrender value of policy belonged to him, and he 
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could assign policy and had privilege of changing beneficiary, son was payment beneficiary 
of contract and owned chose in action represented by policy. Grosz v. Grosz. (Ore.) 
. Policy payable to wife. ; 

585(3)—Under policy providing that any indorsement appearing on policy should be part 
thereof, beneficiary designated in indorsement appearing at end of policy held entitled to 
benefits under policy as substituted beneficiary, as against contention that he was not 
lawful husband of insured and that named beneficiary was designated as husband, since 
insured was free to select any beneficiary she wished, and title of husband added to 
beneficiary’s name was mere discriptio persone. Moore v. Hendley et al. (Colo.) 

585(3)—Insured’s divorced wife, who was named beneficiary under life policy, had insurable 
interest in insured’s life after divorce, where she had judgment for alimony. Insured’s 
first wife, who was named beneficiary in life policy and who subsequently obtained divorce 
and judgment for alimony, held entitled to proceeds of policy as against second wife and 
administratrix in absence of change of beneficiary. Tromp v. National Reserve Life Ins. 
Co. et al. (Kan.) bs Sree aialanee Satins : 

585(3)—Common-law wife who was without her knowledge made beneficiary of employee’s 
group policy wherein she was referred to as insured’s wife held entitled to benefits of 
policy which was payable to insured’s “wife,” as against claim of insured’s father and 
administrator of insured’s estate. Yett’s Adm’r et al. v. Yett. (Ky.) : 1236 

(4). Policy payable to wife and children. 

585(4)—Widow who was married to insured after issuance of group life policy, and was 
thereafter divorced but remarried insured before his death, held entitled to insurance as 
against claim of children, where policy provided for preferential payment to widow as 
beneficiary. and then to children. Dennis v. Equitahie Life Assur. Soc. et al. (Ark.) 

585(4)—Disability benefits under life policies belonged to insured prior to his assignments of 
such benefits to his wife, notwithstanding that policy was payable to his wife. Horowitz 
v. Weinberg et al. (N. Y.) ; ast fc ; ; ; 

585(4)—Rights of insured under group policy held determined by his status as employee at 
time of his death. Ozanich v. Metropolitan Life Ins. Co. (Pa.) . 

585(4)—Executors of father’s estate, who were designated beneficiaries of son’s life policies, 
were eligible to take proceeds thereof, where father’s estate held bona fide debts against 
son in amount in excess of such policies. Second National Bank of Houston et al. v. 
Dunn et al. (Tex.) oa sie Pid aes 

§ 586. ——- VESTED INTEREST OF BENEFICIARY. 

586—Beneficiary under group policy designating classes of preference beneficiaries must be 
determined as of death of insured, and prior to that time no particular individual has 
vested interest in policy. Dennis v. Equitable Life Assur. Soc. et al. (Ark.) 

586—While named beneficiary secures only contingent interest in life policy providing for change 
in beneficiary by insured, subsequent agreement of insured to make wife sole, irrevocable 
beneficiary of policy in consideration of property settlement in contemplation of divorce, 
vests wife with equitable interest in policy which may not be defeated without her consent. 
In suit to determine right to proceeds of endowment life policy, payment of premiums on 
policy from community funds of insured and first wife during time of their marriage or 
from insured’s property held not to affect right of first wife to proceeds of policy under 
agreement of insured to constitute her irrevocable and sole beneficiary of policy. Mutual 
Life Ins. Co. of New York v. Franck et al. (Cal.) 

586—Where right to change beneficiary is reserved to insured in life policy, interest of bene- 
ficiary is deemed to be vested although qualified, in that it is subject to be defeated by 
exercise of right reserved. Allen v. Home National Bank. (Conn.) 47 

586—Where right to change beneficiary is reserved in policy, beneficiary first named acquires 
no vested interest in policy, and insured may at any time change beneficiary. Bennett v. 
Union Central Life Ins. Co. et al. (Ta.) ‘ a ; 715 

586—-Where insured reserved right to change beneficiary, named beneficiary, prior to insured’s 
death, had_no vested interest in benefits under life policy. Tromp v. National Reserve 
Life Ins. Co. et al. (Kan.) 1235 

586—Bereficiary has no vested interest in life policy. but has mere expectancy which may be 
terminated hv insured at any time. New York Life Tns. Co. v. Wright et al. (Mo.) 1900 

586—Person named as beneficiary of life policies by indorsement thereon reserving right to 
make further and different designation of beneficiary acquired no vested rights in policies 
not — to change. Witt v. John Hancock Mutual Life Ins. Co. of Boston, Mass. 


(N 734 
586- 


—Where life policy contained provision that, where there was no written assignment of 
policy on file with insurer, insured could change beneficiary, father who obtained insurance 
for son and was named beneficiary had no vested interest in policy as regards disability 
payments. Grosz v. Grosz. (Ore.) 

Where wife of insured failed to prove contract giving her status of donee beneficiary of 
life policies which reserved right to change heneficiary, wife had no vested right in pro- 


— of policy, but mere expectancy. Fidelity Trust Co. v. Travelers’ Ins. Co. 

(Pa. ‘ 

586—Where insured reserves right to change beneficiary, named beneficiary has mere 
and not vested right or interest. Davis v. Acacia Mutual Life Ins. Co. (S. C 

586—Insured’s wife named as beneficiary in life policy wherein insured had reserved no power 
to change beneficiary held to have acquired vested interest in policy. Pennsylvania Co. 
ii — on Lives and Granting Annuities et al. v. Commissioner of Internal Revenue. 

§ 587. CHANGE OF BENEFICIARY. 

587—Statement of insured, after being taken to hospital, that group insurance money should 
be paid to his children held insufficient to fix beneficiaries, where beneficiary agreement 
provided for preference of widow. Dennis v. Equitable Life Assur. Soc. et al. (Ark.) 950 
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587—-Payment of annual premium on life policy by person other than insured and insured’s 
wrongful attempt to change beneficiary of policy held insufficient to destroy validity of 
olicy or avoid binding effect of agreement of insured to make first wife sole irrevocable 
OC oiiiens of policy. Mutual Life Ins. Co. of New York v. Franck et al. (Cal.) ....... 

587—Where no right to change beneficiary is reserved in life policy, rights of named bene- 
ficiary cannot be impai by insured and insurer without consent of beneficiary. Pro- 
vision in life policy designating method in accordance with which beneficiaries may be 
changed are inserted for benefit of insurer, where assignment of life policy is not to 
insurer but to stranger to original contract, provision in policy permitting change of 
beneficiary only where policy has not been assigned is for benefit of assignee as well as 
insurer, and rights of assignee cannot be materially affected by change of beneficiary with- 
out his consent while policy is assigned, and insurer cannot waive rights of assignee. 
Rights may be created in persons named as beneficiaries of life policies in or in accord- 
ance with provisions of policy, so that such persons may require that change of bene- 
ficiary, to affect their rights, must be in manner specified in policy. Unless rights have 
arisen in assignee or persons named as beneficiaries of life policy to require that change 
in beneficiaries shall be in accordance with terms of policy, requirement in policy as to 
method by which change of beneficiary shall be brought about may be waived by insurer. 
Where assignees or beneficiaries of life policy have rights which entitle them to require 
that change of beneficiary must be in manner specified in policy to affect their rights which 
have arisen under policy, power of insured, with consent of insurer, to change beneficiary 
without complying with policy held limited only so far as is necessary to protect such 
rights. Where assignments of life policies were made while policies were payable to 
insured’s executors, administrators, and assigns, and notices of subsequent change of 
beneficiaries were made upon forms prepared by insurer, and upon each notice secretary 
of insurer signed statement that insurer consented to change, insurer waived limitation in 
policies that no changes in beneficiaries could be made after assignment, and change in 
beneficiary after assignment was effective to vest person designated as beneficiary after 
change with right to proceeds of policies over amount which assignment secured. Allen v. 
Home National Bank. (Conn.) : 


Insurer can waive provision requiring presentation of life policy for indorsement as 
condition to change of beneficiary. Original beneficiary in possession of group life policy 
could not require insurer to exact strict compliance with policy provisions as condition to 
changing beneficiary or to adopt precautions against false statement by insured that he 
had lost or mislaid original certificate, where insurer had no notice that original bene- 
ficiary claimed policy as gift from insured. Original beneficiary under group life polic 
who claimed proceeds of policy before insurer made payment to estate, in accordance with 
change of beneficiary, held not entitled to recover thereon from insurer, where change was 
lawfully accomplished and insurer before payment had no notice of original beneficiary’s 
claim as donee of policy. Shaw v. John Hancock Mutual Life Ins. Co. (Conn.) 


587—Where right to change beneficiary is reserved in policy, beneficiary first named acquires no 
vested interest in policy, and insured may at any time change beneficiary. Beneficiary for 
specific purpose, under policy in which right to change beneficiary is reserved to insured, 
has such vested interest in policy under agreement between parties that beneficiary shall 
not be changed, or under circumstances which would render it inequitable to permit change 
as will deprive insured of right to make change. Where policy gave insured right to 
change beneficiary, insurer held authorized to pay proceeds in accordance with insured’s 
directions changing beneficiary, thus depriving receiver of original beneficiary of claim to 
such proceeds, where insurer’s knowledge that first beneficiary paid premiums and that 
its financial condition necessitated loan on policy to cover premiums was only indication to 
insurer that beneficiary had vested interest in policy and there was no showing that insur- 
ance was taken out for specific purpose. Bennett v. Union Central Life Ins. Co. et al. 
(Ta.) : 
587—Where valuable consideration in money or services is paid for naming of beneficiary in 
life policy, equitable interest in policy is created and beneficiary cannot thereafter be 
changed. Where beneficiary has no equitable interest in life policy, beneficiary may be 
changed or subsequent assignment made if policy reserves right to so change or assign. 
Where agreement at time beneficiary of life policy was named provided that beneficiary 
should support insured’s parents, that policy should secure money previously advanced to 
insured by parents and money loaned at that time, beneficiary who carried out agreement 
held to have equitable interest in her own right and as trustee entitling her to insurance 
as against subsequent assignee or beneficiary subsequently named. A%tna Life Ins. Co. 
of Hartford, Conn. v. Morlan et al. (Ta.) 


587—Under provision of life policy that beneficiary could be changed without notice, letter 
mailed by insured requesting change of beneficiary in compliance with requirements of 


insurer held sufficient designation of change of beneficiary. In re Idaho Mutual Ben. 
Ass’n, Inc. (Idaho) a Seren 


587—-Lodge named as alternative beneficiary nearly three years after execution of policy held 
entitled to proceeds of life policy notwithstanding statute which prohibited receiving appli- 
cation or writing life policy unless beneficiary had insurable interest or was related to 
insured where there was no suggestion that change of beneficiary was made to evade statute, 
since statute did not purport to restrict insured’s right to change beneficiary or to assign 
beneficial interest in policy. Salem Lodge, No. 21, F. & A. M. v. Swails. (Ind.) 

587—Beneficiary has sufficient right in life policy to enable him to maintain action, after 
insured’s death, to nullity change from himself to another beneficiary on ground of fraud 
or undue influence or insanity. Exercise of influence by wife to get life insured to fulfill 
his duty to provide for wife after his death py changing beneficiaries in policy would not 
invalidate change on ground of undue influence in procuring change, so long as wife used 
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no improper means, and her acts would not be measurable by standards applicable to those 
seeking advantage that is not of right. New York Life Ins. Co. v. Wright et al. (Mo.) . 1000 
587—Where insured delivered to his former wife, who was employed in local insurance office, 
signed request for change of beneficiary of his insurance from his then wife to former 
wife, but failed to bring policy to office on following morning as requested so that it could 
be sent to home office to effect such change, although insured examined policy durin 
evening, insured’s wife held entitled to recover on policy as beneficiary where insur 
died before noon of day following signing of request for change, since insured had not 
done everything in his power to effect dates of beneficiary. Mutual Life Ins. Co. of 
New York v. Owens et al. (N. M.) 
587—Provision of life policies that 
consent of insurer by indorsement on policies held for benefit of insurer, and subject to 
waiver by insurer. Right of insurer to waive provision of life policies that beneficiaries 
could be changed only with its consent indorsed on policies, and to pay person designated 
as beneficiary at time of insured’s death, held not affected by fact that waiver was 
procured after lapse of policies by false representation that policies were lost, or by 
insurer’s knowledge that former beneficiary was asserting equitable claim based on status 
as creditor and prior designation as beneficiary. Former beneficiary has no veto power 
over right of insured to change beneficiary, and hence cannot assume to exercise such 
veto power by refusing to give up policy. Lack of possession of life policy held not to 
prevent insured from changing beneficiary. Witt v. John Hancock Mutual Life Ins. Co. 
of Boston, Mass. (N. Y.) 

587—Where life policies were purchased by partners at partnership’s expense to represent value 
of partners’ interest in good will of firm and solely to avoid difficulty of appraising value 
of good will upon death of either partner, wife named as beneficiary in partner’s policies 
held not a “donee beneficiary” and could not recover proceeds of policies where insured 
changed beneficiary before his death, since mere fact that one may possibly benefit from 
contract if it is carried out as first written does not make him ‘“‘donee beneficiary” thereof. 
Partners’ agreement that life policies represented their individual interest in good will 
of partnership and their conduct, which was consistent with such agreement, held authorita- 
tive interpretation of agreement and binding on deceased partner’s wife in her action for 
proceeds of policies, on theory that she had vested interest therein as original beneficiary. 
notwithstanding change of beneficiary before insured’s death. Fidelity Trust Co. v. 
Travelers’ Ins. Co. et al. (Pa.) . a: 

§87—Beneficiary’s expectancy, while subject to change by insured is entitled to protection 
which policy gives it, and may not be defeated except in contract method. Where policy 
prescribes plan for changing beneficiary, there must be at least substantial cunellonss 
therewith. Provision in life policy that insured may change beneficiary at any time, pro- 
viding policy has not been assigned, by filing with association written request, held not to 
authorize change of beneficiary where loan was made insured by insurer on policy and 
policy ped. been assigned to insurer to secure loan. Davis v. Acacia Mutual Life Ins. 
Ce (Se So ; 

587—Reservation by insurance company of authority to change plan in rating class or amount 
of insurance applied for held not to include authority for substitution of different bene- 
ficiary from that named in application. Changing by insurer of beneficiary named in appli- 
cation for life policy on theory that it appeared on face of application that beneficiary was 
unrelated to insured held not justified, where insured filed application and paid premiums, 
since in such case insured may designate whom he wishes as beneficiary without invalidating 
contract. Where insurer’s changing of beneficiary named in application for life policy to 
“Estate of insured’? was unauthorized, mere delivery of policy to and acceptance by 
insured held insufficient to constitute ratification of change of beneficiary; hence intended 
beneficiary, and not insured’s administrator, was entitled to proceeds of policy. Require- 
ment in option reserved by insurer in application for life policy that insurer, upon making 
change at variance with application, should prepare and submit policy on different plan, 
held to contemplate calling insured’s attention to change, and mere delivery of policy to 
insured was insufficient to constitute ratification of change of beneficiary as regards rights 
of beneficiary and insured’s administrator to proceeds of policy. Merriam v. National 
Life & Accident Ins. Co. et al. (Tenn.) ; 


587—Where judgment in divorce suit fixed title to policy on husband’s life in husband, but 
husband, notwithstanding court’s aid, was unable to obtain possession of policy from 
divorced wife so that he could send policy to insurance company for change of beneficiary, 
and wife’s name, therefore, still remained indorsed on policy as beneficiary, when husband 
died, policy stood as though no beneficiary had been named, and was payable to husband’s 
administrator for benefit of his heirs. Where divorce suit judgment fixed title to policy 
in husband’s life in husband, but husband was unable to obtain policy from his divorced 
wife, who was named as beneficiary and had possession of policy, husband’s administrator 
held entitled, in insurer’s interpleader suit, to the proceeds of the policy, notwithstanding 
policy provision that change of beneficiary should become effective only on insurer’s indorse- 
ment of change on the policy, since provision was for protection of insurer only, and was 
waived by filing interpleader bill and depositing amount of policy in registry of court. 
Sbisa et al. v. Lazar et al. (U. S.) s ad 


587—In absence of reservation in life policy authorizing change in beneficiaries, no right of 
change exists. Where right to change beneficiaries is reserved in life policy, language of 
reservation clause must determine extent of right. Where life contract contains numerous 
provisions dealing with beneficiaries and changes of beneficiaries, courts must construe all 
of them together and give effect, if possible, to all provisions. Under life policy reserving 
in main body unlimited right to change beneficiary and providing in subsequent paragraph 
for designation of new beneficiaries with or without reserving right of revocation, insured 
held not limited to one change of beneficiary where he failed to make reservation of right 
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to make second change when first change was made. Insured held not precluded from 
changing beneficiary of life policy who was insured’s wife, in accordance with reservation 
in policy, before amendments to statute preventing divesting of rights of married woman 
beneficiary without her consent. Amendments to statute preventing divesting of rights of 
married woman beneficiary which were passed after life insurance contract was executed 
held not to affect right to change beneficiary who was insured’s wife, since parties’ rights 
were fixed when contract was executed. Hintz v. Hintz et al. (U. Sieber 

587—Beneficiary of life policy cannot be deprived of his rights as such except by strict com- 
pliance with provisions of policy for change of beneficiary, and beneficiary’s rights become 
vested on insured’s death, in absence of change of beneficiary prior thereto. Second 
a Bank of Houston v. Dunn et al. (Tex.) ; 

587—-Parents’ action in receiving insured into their home, and caring for insured all through 
illness resulting in his death, held adequate consideration for insured’s change of bene- 
ficiary, in life policy, from wife to father, as against contention that parents’ services 
were gratuitous, and that change of beneficiary was an invalid gift of community anew. 
Johnston v. Johnston et al. (Wash.) .... 

§ 588. —— SURRENDER OF POLICY AND ISSUE OF NEW POLICY. 

588—Under life policy providing for payment of cash surrender value upon written applica- 
tion by owner and legal surrender of all claims thereunder, consent of named beneficiary, 
who by virtue of insured’s failure to reserve power to change beneficiary was owner of 
vested right in policy, held necessary to accomplish surrender of policy for cash payment. 


Pennsylvania Co. for Insurance on Lives and Granting Annuities et al. vy. Commissioner 
of Internal Revenue. (U. i Stetieas 


-) 

8 590. RIGHTS OF CREDITORS. 

£90—Where indorser of corporation notes took out life policies, designating as beneficiaries 
executors of estate of his father, who had guaranteed notes, executors, who had paid notes 
and taken assignment thereof, held entitled to apply proceeds of policies on other debts 
owing by indorser to estate and sue coindorsers on notes, though indorsers in procuring 
policies intended to protect coindorsers against payment of notes sued on and part of pre- 
miums was paid by maker corporation, where executors did not_agree to apply proceeds 


against such notes and had no notice of insured’s intention. Second National Bank of 
Houston v. Dunn et al. (Tex.) 


§ 591%. INDEMNITY INSURANCE. 
591%4—Statute requiring that liability policy indemnifying against loss sustained by insured 
for damages to third person should contain provision that injured person should be entitled 
to maintain direct action against insurer for amount of judgment rendered against insured 
held to provide for direct cause of action against unincorporated insurance company issuing 
policy in view of preceding section of statute providing for such re emedy against insurance 
corporations. Unincorporated reciprocal indemnity association held “insurance company” 
within statute providing that. person injured by holder of indemnity policy should he 
entitled to maintain direct action against insurer, notwithstanding provision of policy that 
no action should lie against insurer unless brought by insured to recover for moneys 
actually paid in satisfaction of judgment. Casualty Reciprocal Exchange of Kansas City, 
Mo. v. Bounds. (Ark.) b ; 1119 
1 Insurance policy carried by armored truck service company held liability policy on 
which party sustaining loss of money intrusted to company could not sue insurer alone 
before recovery of judgment against assured. Miami Jockey Club v. Union Assurance 
Society, Limited. (Fla.) mas ; ; ..1114 
§91%2—Motorist, who was struck by truck, operator of which had license as motor carrier, 
held entitled to maintain action directly against insurer of motor carrier’s liability policy. 
Dunn et al. v. Jones et al. (Kan.) 1417 
§6911:—Injured person suing on automobile liability policy stood in insured’s place and had 
no greater right than insured. Sun Indemnity Co. v. Dulaney. (Ky.) 1420 
59114--Stipulation in automobile liability policy that no recovery against insurer should be 
had until amount of assured’s obligation to pay should be finally determined, either by 
judgment against assured after actual trial or by written agreement of assured and claim- 
ant, and insurer must yield to statute which allows injured person to bring suit against 
insurer without making insured a party thereto. Ruiz v. Clancy et al. (La.) 
§91!14,—-Where automobile liability policy insured assured against damage to property of others 
as result of accident, and judgment recovered by third party against assured was uncol- 
lectible, third party could recover amount of judgment and costs from insurer. Tuck v. 
Commercial Standard Ins. Co. of Dallas, Tex. (a.) ; 1123 


59142—Injured party’s recovery of judgment against motorist protected by compulsory motor 
vehicle insurance policy entitled injured party to decree authorizing payment to him by 
insurer, notwithstanding injured party was employed by insured motorist who was not 
insured under Workmen’s Compensation Act, and notwithstanding injured party was 


eperating the insured autcmobile at time injury was sustained. Adams vy. American 
Employers Ins. Co. of Boston et al. (Mass.) = 


59114—Compulsory automobile liability insurance statutes eredtite ie aivuatley in collection of 
compensation for damages sustained without fault by travelers on highway through negli- 
gent operation of automobiles, but do not make available to judgment creditor proceeds of 
policy unless judgment debtor falls within definition of one assured under terms of 
policy. Person whose name was substituted on certificate of compulsory automobile liability 
insurance after registration of automobile by alteration of owner’s name, which app peared 
thereon at time of execution, held not directly insured by policy so as to impose liability 
on insurer for judgment against such person for injuries received in operation of auto- 
mobile covered by policy, regardless a whether application for registration in name of 
such person, which was attached to certificate, or certificate was filled out and signed 
first. Liability of insurer under compulsory automobile liability pelicy cannot be stretched 
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beyond terms of certificate in light of governing statutes. In action to reach and apply 
toward satisfaction of judgment proceeds of compulsory automobile liability policy, insurer’s 
defense based upon certificate of insurance showing issuance of policy to person other 
than judgment debtor to whom no policy was issued held not affected by statutes provid- 
ing that insurer issuing certificate should be estopped to deny issuance of policy as set 
forth therein and that no statement made by insured in securing policy or registration of 
automobile should avoid policy. Contractual obligation of insurer under compulsory 
automobile liability policy is defined by insurance certificate and policy, and is not affected 
by conduct of applicant for registration of automobile not covered by insurance either in 
placing name on application for registration or otherwise. In suit to reach and apply 
toward satisfaction of judgment proceeds of compulsory automobile liability policy, liabil- 
ity of insured for indemnity for or protection to insured or any person responsible for 
operation of insured’s motor vehicle with his express or implied consent must be estab- 
lished. Leonardo v. De Vellis et al. (Mass.) 
5911%4—In suit against insurer on automobile liability policy covering persons operating auto- 
mobile of named insured with her permission, judgment creditors of person operating auto- 
mobile at time of injuries had same right against insurer of judgment debtor and any 
estoppel or waiver inuring for benefit of judgment debtor obtained for them. Colby et al. 
v. Preferred Accident Ins. Co. of New York. (Me.) 
5911%4—Where insurer was authorized to write policy insuring goods against loss or damage 
resulting from maintenance or use of automobiles and had accepted risk by delivering a 
policy, conditons of which had been performed by insured, obligations imposed by statute 
requiring such policy to contain provision that insolvency or bankruptcy of insured should 
not release insurer from payment of damages became by operation of law a part of 
contract. Statute requiring policies of insurance against loss or damage to property caused 
by motor vehicle to contain provision that insolvency or bankruptcy of insured should not 
release insurer is mandatory, and its effect is to give to injured claimant cause of action 
against insurer for same relief that would be due to solvent principal seeking indemnity 
after satisfaction of judgment. Primary purpose of requirement of statute prescrbiing 
standard provisions for liability policies that automobile liability policy contain provision 
insuring owner against liability resulting from negligence of person legally using or operat- 
ing it with owner’s permission is to meet defense in action on policy that owner was not 
at time of accident, operating vehicle personally or by his agent, although it was being 
operated by member of his family or another with his consent, express or implied. Require- 
ment of statute prescribing standard provisions for liability policies that automobile lia- 
bility policy contain provision insuring owner against liability for damages for death or 
injuries to person or property, resulting from negligence of person legally using or oper- 
ating vehicle with owner’s permission, held to require provision as to death or injuries 
only if policy insured against bodily injuries and as to property only if policy insured 
against property damage, and hence standard provisions were not inapplicable to policy 
insuring trucker against loss or damage to property resulting from use of particular truck 
because provisions would require insurer to insure against death and personal injuries, 
although it was prohibited from doing so by another statute. Insurer of trucker against 
loss resulting from liability of trucker to others for loss or damage to merchandise caused 
by fire or overturning of particular truck was not relieved from liability by bankruptcy 
of trucker but was subject under standard provisions applicable to liability policies to suit 
by owner of merchandise where execution levied pursuant to judgment obtained by owner 
against trucker was returned unsatisfied because of bankruptcy of trucker. Skenandoa 
Rayon Corporation v. Halifax Fire Ins. Co. of Halifax, Nova Scotia. (N. Y.) ; 
591!4—Where automobile liability policy failed to obligate insurer, either by express terms, 
“by implication, or when read in connection with statute prescribing standard provisions, 
to distribute amount of insurer’s liability as limited in policy ratably between estates 
of two parties killed in one accident, insurer on exhausing amount limited by payment of 
judgment first recovered held discharged from further liability by reason of accident. 
Court could not make new insurance contract by reading into automobile liability policy 
clause providing for ratable distribution of amount limited by policy in case more than 
one person was injured or killed in one accident, nor construe as providing for such 
ratable distribution clauses of policy which plainly did not warrant such construction. 
Stolove v. Fidelity & Casualty Co. of New York. (N. Y.) ; 
5914%—Under statute providing that policy against damage to property caused by “ve hicle 
drawn, propelled or operated by any motive power” must provide that insurer would be 
liable to person damaged if insured could not pay because of insolvency, quoted phrase 
held to include tugboat, and hence insurer was liable for property damage caused by 
negligent — of insured’s tugboat, although policy did not contain required pro- 
vision. Hinkle al. v. Globe & Rutgers Fire Ins. Co. (N. Y.) 1113 
5914%—Where aoe appealed from judgment recovered against it a injured party without 
giving appeal bond and execution issued on judgment was returned unsatisfied, injured 
party could maintain action against insurer notwithstanding pendency of appeal. Materazzi 
v. Commercial Casualty Ins. Co. (N. Y.) 1139 
5914%4—Where judgment was obtained by plaintiff, in action against owners of premises in 
which plaintiff resided, for injuries sustained caused by collapse of chair and execution 
was returned unsatisfied, judgment for plaintiff, in action against insurer of owners of 
premises who carried policy indemnifying them against loss because of iniuries sustained 
by any person upon the premises, was affirmed. Hall v. Columbia Casualty Co. (N.Y.) 1153 
59134—In action on automobile liability policy by insured to recover costs and attorneys’ fees 
incurred in defending suit against him by injured party, court might properly permit 
insured to amend pleading to show that such action was brought for beneht of officers of 
court and his attorneys. Universal Automobile Ins. Co. v. Culberson et al. (Tex.)..... 927 
5911%4—Under automobile liability policy insuring against direct loss by reason of liability 
imposed by law on insured for injuries, or accidental death suffered by any person, policy 
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held an indemnity obligation rather than liability contract and no cause of action against 
insurer accrued in favor of injured party, or insured, until after rendition of judgment 
against insured; hence joinder of insurer in injured person’s suit against insured was 
improper. Seaton et al. v. Pickens et al. (Tex.) SR oe he rn 

5911%4—Injured party suing automobile liability insurer after recovering judgment against 
insured and failing to have it satisfied had no higher right to enforce policy after insured’s 
breach of condition of co-operation than insured if he were seeking indemnity. Storer v. 
Ocean Accident & Guarantee Corporation, Ltd. (U. S.) es awa 

§ 592: POLICY ——— WITH MONEY WRONGFULLY OBTAINED OR 

STOLEN. ; 

592—Creditor seeking to recover from estate proceeds of insurance policies on theory that all 
premiums thereon had been paid by funds embezzled from creditor held not to have sus- 
tained burden of showing that premiums had been paid from funds of creditor which had 
been appropriated by deceased except as to two policies. Generally, where person has 
embezzled funds and used them for payment of premiums for life insurance a trust is 
created in favor of person from whom they were embezzled and latter is entitled to such 
proportion of total insurance as amount of premiums which have been paid from embezzled 
funds bears to total amount of premiums paid. Creditor, whose funds were embezzled by 
deceased and used in paying premiums in taking out insurance policies, held entitled to 
recover such proportion of the total insurance as the amount of premiums paid from 
embezzled funds bears to total amount of premiums paid, as against contention that title 
to policies vested in beneficiaries thereof free from any trust under statute, since money 
so used by deceased did not belong to him and beneficiary could have no equitable claim 
to proceeds of policies. Jansen v. Tyler et al. (Ore.) ...... agg ae hg 

592—Corporation, whose funds were wrongfully used by deceased offtcer for the payment 
of premiums on his life policies, held entitled to such proportion of total insurance as 
amount of premiums paid with misappropriated funds bore to total amount of premiums 
paid and proceeds of policy loan used to pay premiums should be apportioned in the same 
way and applied the same as a_ policy dividend, even though insured signed note for 
such loan. Corporate creditor, whose funds had been misappropriated by deceased officer 
to pay premiums on his life policies, held not te have waived rights in such policies 
because of resolution to that effect in minutes of corporation, where such resolution had 
not been approved by directors. Note given by corporation to insurance company for 
premium on deceased officer’s life policy was not a payment of the premium, and, where 
deceased eventually paid note and premium, his estate could be credited with same, in 
determining respective interests of corporation and estate in proceeds of policy, where part 
of premiums had been paid with corporation’s funds misapproriated by deceased. Jansen 
v. Tyler et al. (Ore. ; aie sae ; 

§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 

(1). In general. 

593(1)—Property settlement agreement executed between wife and insured whereby insured 
agreed to name children as beneficiaries of policies held to operate as equitable assignment 
of proceeds of policies to become due upon death of insured entitling children, as against 
executors of insured’s estate, to such proceeds upon insured’s death, notwithstanding 
insured, instead of naming children as beneficiaries, had merely executed assignments of 
policies to children and had subsequently canceled assignments for purpose of obtaining 
disability benefits. Mutual Life Ins. Co. of New York v. Henes et al. (Cal.) 


593(1)—Evidence held to show assignment of life policy absolute as against original beneficiary. 
Where insured, whom life policy gave right of assignment and right to change beneficiary, 
assigned policy to nominated beneficiary, insured retained no interest in policy, and original 
beneficiary could not recover thereon. New York Life Ins. Co. v. Hartford Accident & 
Indemnity Co. et al. (Ga.) eae cgetts rae } 

593(1)—-Appointment of beneficiary under life policy gives him certain rights which continue 
unless beneficiary is changed, notwithstanding insured’s assignment of policy, and, upon 
death of insured, becomes absolute as against his creditors and his estate subject to rights 
of creditor assignees. Right of insured, reserving privilege to change beneficiary, to 
assign or pledge life policy, is superior to named beneficiary’s right to proceeds of policy, 
but such beneficiary’s right constitutes claim on all of title not disposed of by insured in 
exercise of his superior right. Kash’s Ex’r et al. v. Kash et al. (Ky.) 

(2). Assignment as security. 

593(2)—Statute providing that beneficiary of life policy shall be entitled to its proceeds as 
against creditors and representatives of person effecting policy held not intended to pro- 
hibit insured from executing instrument broad enough to defeat, at his death, rights of 
beneficiary, nor to deprive him of power of directing proceeds of policy to be applied by a 
pledgee to payment of debt before resorting to enforcement of mortgage executed by insured 
as additional security. Right of beneficiary named in life policy to proceeds of policy upon 
death of insured may be defeated by insured designating pledgee of policy as beneficiary 
for sum of his debt, or by directing pledgee first to resort to proceeds of policy before 
resorting to enforcement of mortgage, where debt is also secured by mortgage on real 
estate, and in either of such cases insurance as against beneficiary is made part of insured’s 
estate. Under mortgage providing that life policy had been assigned to mortgagee as 
collateral security for payment of loan, parties held to have intended, in event of insured’s 
death, that mortgagee should utilize proceeds of policy for payment of insured mortgagor's 
debt before resorting to enforcement of mortgage. Where language of mortgage and pro- 
visions of life policy and assignment evidenced intention of parties that, in event of 
insured mortgagor’s death, mortgagee, to whom policy was assigned as additional security, 
should utilize proceeds of policy for payment of mortgagor’s debt before resorting to 
enforcement of mortgage, designated beneficiary held bound, even as against insured’s 
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estate, by act of mortgagee in applying proceeds of me to payment of epi aut Kash’s 
Ex’r et al. v. Kash et al. (Ky.) 

593(2)—Insured’s pledge or assignment of life policy ‘to bank prior to death as collateral 
security gave to bank as pledgee or assignee right to collect and realize upon pledged or 
assigned policy, regardless as to who retained technical legal title. Whatever legal title to 
deceased insured’s life policy was possessed by his executrix was subject to all of the 
contract rights which bank as pledgee or assignee of policy had during insured’s lifetime. 
Jurisdiction acquired by court of common pleas over controversy between executrix of 
deceased insured and bank, as pledgee of insured, as to right to proceeds of policy, was 
not affected by act of receiver in presenting his claim on collateral note at audit of 
executor, since receiver properly might pursue concurrently his remedy in orphans’ court 
on principal obligation and remedy in common pleas court on security. First National 
Bank of New Wilmington, to use of Wilson v. Getty, (Pa.) pak 

593(2)—-Where insurer agreed with insured to make loans on assignment of policy” as security, 
and insured reserved right to change beneficiary at will, as between parties to contract, 
right to obtain loans was paramount to any right of beneficiary who had only an expectancy 
which could be defeated at any time during life of insured. Where insured assigned policy 
to secure loan made thereon by insurer, insurer’s failure to secure beneficiary’s signature 
to all loan notes held not to authorize beneficiary’s recovery of proceeds of canceled policy, 
on ground that assignment was invalid where beneficiary had no vested interest in policy 
because of insured’s power to revoke her appointment. Where life policy was assigned by 
insured to insurer to secure loan, and insurer withheld right to cancel policy should loan 
and interest thereon exceed reserve, notice of cancellation of policy given to insured held 
to preclude beneficiary from recovering on policy where beneficiary’s appointment was 
revocable. Davis v. Acacia Mutual Life Ins. Co. (S. C.) ; 

§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 

594—Provisions of life policy that terms thereof should not be varied except by written 
agreement and that assignment or pledge of policy should be void: held not binding on 
ee after policy had become liquidated demand. Insurer paying proceeds of life 
policy to beneficiary after notice of power of attorney authorizing collection of proceeds 
by funeral directors held liable to funeral directors for unpaid balance of debt upon which 
proceeds of policy were to have been applied. National Life & Accident Ins. Co. 
Lucas Funeral Home. (Tex.) ... 68? 


XVII. Payment or Discharge, Contribution, and Subrogation. 

§ 597. TIME FOR PAYMENT. 

597—Insurer’s denial of liability for total disability under group policy waived right to have 
employer direct method of payment. Insurer’s denial of liabilit for total disability under 
group policy held waiver of provision for delay in payment unti six months after filing of 
proof of claim, and hence award of interest on judgment against insurer from date fixed 
in proof of claim as of total disability was not error. Equitable Life Assurance Society 

of United States v. McDonald. (Ky.) . 

597—Where insurer waived furnishing of proof ‘of total disability under life policy, disability 
benefits became due > proof was waived and not when Cuaeny commenced. Missouri 
State Life Ins. Co. Carroll. (Okla.) 

§ 598. INTEREST ‘ON AMOUNT OF LOSS. 

598—Order requiring insurance company to pay interest on fund which it deposited in court 
for determination of rival claims held not improper, where insurance company failed to 
file interpleader within reasonable time after dispute arose, but waited until it was sued. 
Dennis v. Equitable Life Assur. Soc. et al. (Ark.) 

—Where bank, which was one of trustees of policy, became insolvent soon after death of 
insured, and was liquidated, insurer held not relieved of duty to pay insurance immedi- 
ately on receipt of proof of insured’s death and was liable to trustee who was successor 
to the bank and original trustee for interest on insurance retained by it until after appoint- 


ment of successor trustee. Security Nat. Bank et al. v. Travelers’ Ins. Co. (N. C.) 1019 


598—Interest on judgment for fire policy loss held to run from date 60 days after proof of 
loss was furnished, as provided for in policy, and not from date of fire. Franklin Fire 
Ins. Co. v. Coleman et al. (Tex.) 

598—Insured, being entitled to recover disability benefits and premiums paid after disability, 
held entitled to 6 per cent. interest from date when each disability payment fell due and 
each premium was paid. Horwitz et ux. v. New York Life Ins. Co. (U. S.) 

§ 599. MODE AND "SUFFICIENCY OF PAYMENT. 

599—Where industrial life policies named insured’s infant son as beneficiary subject to facility 
of payment clause, insurer’s use of part of insurance at request of insured’s sister who 
was guardian of beneficiary to reimburse undertaker for funeral and cemetery expenses 
constituted part performance of insurance contract. Norris v. John Hancock Mutual 
Life Ins. Co. (Md.) : 

$99—Money advanced to bailor by insurer under excess fire ‘policy to cover loss caused 
by fire while goods were in possession of bailee for hire held a mere loan which did not 
bar bailor’s action on fire policies carried by bailee, where receipt signed by bailor 
stipulated that money was advanced by insurer as a loan which bailor was to repay out of 
any sum he should recover on his claim for such fire loss. Wexler v. National Ben 
Franklin Ins. Co. et al. (1 

$99—That automobile liability, insurer had paid judgment obtained against it in connection 
with death of one party in accident in its capacity as surety on appeal undertaking in 
such case held not to prevent such payment being a complete discharge of insurer’s liability 
by reason of such accident where payment had exhausted amount limited by ean 
Stolove v. Fidelity & Casualty Co. of New York. (N. Y.). 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 
602—Insurer held not relieved from liability for penalty and attorney’s fee for failure to pay 
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on life policy on ground that insured’s administrator sought recovery for greater amount 
than was due, where mistaken calculation made discrepancy of about $3 as to amount of 
interest owing to insurer, and such interest was upon a separate loan contract which was 
connected with policy only because policy was security for repayment of loan. Federal 
Life Ins. Co. v. Pearrow. (Ark.) 

602—Insurer, who denied liability on fire policy and compelled insured to bring suit to collect 
amount due on policy, could not escape liability to insured for statutory penalty and 
attorney’s fee by making tender of face of policy, plus interest and costs, less unpaid 
premium. Where insurer denied liability on $2,500 Fre policy and compelled insured to 
bring suit to collect amount due upon policy and thereafter tendered face of policy, plus 
interest and costs, less unpaid premium, allowance of $200 attorney’s fee to insured beld 
not excessive in view of amount involved, investigation of law, filing of suit, and prep- 
aration for trial. Commercial Union Assurance Co. v. Leftwich. (Ark.) 

Refusal to impose penalty on insurance company or to charge it with attorney’s fee held 
not error in action on policy involving rival claims, where company when sued did not 
dispute its liability. Dennis v. Equitable Life Assur. Soc. et al. (Ark.) 

—Where amount of verdict assessing insurer’s liability is substantially less than amount 
claimed in proofs of loss and sued for, verdict for attorney’s fees and damages is unau- 
thorized. Firemen’s Ins. Co. v. Larsen. (Ga.) ery re Pee 

-Insurer who defended suit for total disability benefits under group policy on ground that. 
insured, whose left leg was rendered practically useless by injury, was not totally disabled 
within terms of policy, held not liable for statutory penalty for making arbitrary delay in 
payment of insurance. Marshall v. Metropolitan Life Ins. Co. (La.) : 

Where letters written by insurer refusing to pay total and permanent disability benefits 
provided for by rider of life policy gave an arbitrary and false basis therefor, and to 
state apparent reason, misconstrued terms and effect of rider, recovery for vexatious delay 
held proper. Layton v. Metropolitan Life Ins. Co. (Bo). 2.25.2. . icib ce eet eawsis 
—Penalty for vexatious refusal to pay proceeds of policy can be assessed only where 
evidence and circumstances show otek was willful and without reasonable cause as 
facts would have appeared to reasonable man before trial, and not merely because judgment 
after trial is adverse to insurer's contention. Insurer in good faith can contest issue 
of fact as well as open question of law without subjecting himself to penalty for vexatious 
refusal to pay proceeds of policy. St. Clair v. Washington Fidelity National Ins. 
Co. (Mo.) ; 

602—On defendant 


1280 


appeal. Gibbs v. First National Ins. Cc. of America. (Ore.) ; 
602—-Award of $720 actual damages and $780 punitive damages held not excessive for fraudu- 
lent breach of life, accident, and health policy providing for monthly payment of $60 for 
disability and $1,500 for natural death and $3,000 for accidental death, where insured was 
disabled for two months prior to breach and died pending action on policy. Mitchell v. 
Mutual Ben. Health & Accident Ass’n. (S. C.) ; 1090 
602—Where insurers’ only defense, supported by evidence, to actions on fire policies which 
contained mortgage clauses was that vendor’s negotiation of note given for balance of 
purchase price operated as transfer of title to property in violation of terms of policies, 
allowance of penalties, because refusal to pay claims was not in good faith, held no 
abuse of discretion. Daugherty et al. v. Stuyvesant Ins. Co. et al. (Tenn.) ; 3 
§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 
603—Accident insurer’s contention that genuine bona fide dispute existed at time of alleged 
settlement held negatived by agent’s conduct and statements raising inference that agent 
considered insurer liable and was disturbing insured, in sick and weakened condition, 
in endeavor to reduce liability. Jackson v. Order of United Commercial Travelers of 
America. (Mo.) ee ee ere ere ee ee ee ao «ae 
603—Release of insured’s interest in life, health, and accident policy held unenforceable as 
without consideration, where amount given insured at time she signed release was justly 
due her. Mitchell v. Mutual Ben. Health & Accident Ass’n. (S. C.) : 
§ 605. SUBROGATION OF INSURER. 
§ 606. —— ON PAYMENT OF LOSS IN GENERAL. 
(1). In general. 
606(1)—Release procured by tort-feasor from insured with knowledge of previous settlement 
between insurer and insured constitutes no defense in insurer’s action against tort-feasor 
to enforce right of subrogation. Tort-feasors making settlement with injured person with 
full knowledge of prior payment made injured person by his collision insurer acquiesced 
in splitting of causes of action for injuries an for property damage resulting from colli- 
sion. Wolverine Ins. Co. v. Klomparens et al. (Mich.) : 1135 
606(1)—Advance of money by insurer to insured in amount of automobile indemnity policy 
after damage to truck covered by policy, under loan receipt requiring insured to refund 
amount received in proportion to recovery for damage from third person, held “payment” 
under policy whereby insurer became subrogated to rights of insured, and hence was neces- 
sary party in action to determine liability for damage in order to prevent multiplicity of 
actions. Simpson v. Hartranft et al. (N. Y.) ; ; 
606(1)-—Provision in spur track agreement exempting railroad from liability for fire com- 
municated by engine on spur or main track in Virginia was not invalid as against public 
policy or under Virginia statute invalidating agreements made by transportation company 
for exemption from liability for loss occasioned by transportation company’s misconduct 
as common carrier, and insurance company which had full knowledge of provision could 
not recover from railroad amount paid on losses caused by fire communicated by engine 
on main track. €tna Ins. Co. et al. v. Atlantic Coast Line R. Co. ee 
606(1)—Marine insurer insuring lumber company against property damage could not, in 
absence of allegation or proof of insurance of liability of lumber company to third per- 
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son for injury to third person’s property, recover from pilot of lumber company’s vessel 
for negligence resulting in damage to property of third person, since in making payment 
for “co damage insurer acted as volunteer. Chase v. Hammond Lumber Co. et al. 
(3). Subrogation under marine _ policies. 

606(3)—Cargo owner could not maintain libel against government and fleet corporation for 
damages to peanut shipment on behalf of insurer on ground that cargo owner’s release 
was not applicable to insurer because knowledge of government and fleet corporation 
that cargo owner had particular and general average insurance charged them with 
knowledge that insurer as subrogee had acquired right of action which could not be 
canceled, in absence of evidence that insurer was obligated to and did pay something 
to cargo owner on account of its damage in respect of which it became subrogated to 
rights of cargo owner against government and fleet corporation. Mere knowledge of 
government and fleet corporation that insurer was paying general average charges did 
not charge them with knowledge that insurer had liability for or was interested in 
damages to shipment in respect of which it would be subrogated against government 
and fleet corporation and did not charge government and fleet corporation with knowledge 
that policy covered particular average. Southern Cotton Oil Co. v. United States et al. 
(CU. &) / : Laie aaeaie ehecan ee ; 1394 

(5). Subrogation under guaranty and indemnity policies. 

606(5)—In action by insurer against tort-feasors who had damaged automobile covered by 
collision policy as subrogee to owner’s rights under policy, evidence held to support judg- 
ment for defendants based on finding that, at time of execution of release by owner, 
defendants were without knowledge of insurer’s rights. Insurer’s right of subrogation to 
automobile owner’s rights under collision policy, as against person damaging automobile 
covered by policy, held lost by owner’s release of tort-feasors from liability for collision, 
without knowledge of insurer’s interest. Mitchell v. Holmes et al. (Cal.) 

606(5)—In action on indemnity policy for moneys paid by insured, owner of steamship, to 
employee who was injured when steam hose, part of equipment of dock also owned by 
insured, broke, insurer held to have no right of subrogation against insured as owner 
of dock. Any right of subrogation insurer of ship may have against owner of dock is 
lost when the ownership is common. Tide Water Oil Co. v. American S. S. Owners 
Mut. Protection & Indemnity Ass’n, Inc. (N. Y.) , : Pee ae sate os 

§ 607. —— UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607-—Settlement between tort-feasor and person injured covering all claims on account of 
collision held not to bar action by injured person’s collision insurer against tort-feasor on 
assigned claim for property damage, where tort-feasor was fully informed before settlement 
that injured person’s insurer had paid him for property damage under policy. Wolverine 
Ins. Co. v. Klomparens et al. (Mich.) ; 

607—Fire insurers, which, claiming no liability to second mortgagee under standard mortgagee 
clause for loss occurring after second mortgagee had foreclosed mortgage and purchased 
realty, paid first mortgage indebtedness and took assignment of bond and first mortgage 
which were executed by second mortgagee before resale and taking of second mortgage, 
as authorized under first mortgagee clause, held entitled to enforce judgment confessed on 
bond, though second mortgagee had obtained judgment against insurers on second mort- 
gagee clause. Kimberley & Carpenter, Inc. v. Fireman’s Fund Ins. Co. (U. S.) 


XVIII. Actions on Policies. 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 

612(1)—Where insurer gave written notice of rescission of health policy, offering to restore 
all premiums with interest, and later tendered amount in court and refused to pay claim 
to insured who had become permanently disabled due to encephalitis, repudication by 
insurer was complete as regards right of insured to maintain action on policy. Cobb v. 
Pacific Mutual Life Ins. Co. of California. (Cal.) nace ae 

612(1)—Return of money received by insured on alleged compromise settlement held not 
prerequisite to action on accident insurance contract, in view of evidence of duress. 
Jackson v. Order of United Commercial Travelers of America. (Mo.) ; 1333 

612(1)—Statute providing that return unsatisfied of execution against insured issued upon 
judement rendered in action brought by injured person, or his personal representative, 
shall be prima facie evidence in action by injured person or his personal representative 
upon liability policy against insurer held to make return of execution unsatisfied the sole 
condition precedent in action against insurer. Injured person’s administratrix who 
obtained judgment against insurer held entitled to summary judgment against insurer on 
liability policy, notwithstanding policy provided for payment to insured only on entry of 
final judgment, where statute made return of execution unsatisfied sole condition precedent 
to action against insurer, and policy could not contain any provision depriving injured 
person of rights expressly granted in statute. Youknot v. United States Fidelity & 
Guaranty Co. (N. Y.) 

§ 614. DEFENSES. 

§ 615. IN GENERAL. ; : 

615—Where assured requested insurer to issue full coverage automobile policy to replace 
policy about to expire and insurer delivered policy which it represented covered request 
assured’s failure to read new policy held not to preclude recovery thereon, where assur 
did not make written application for such policy. Where assured requested insurer to 
issue full coverage automobile policy to replace policy about to expire and insurer delivered 
policy which it represented covered request, and new policy excluded 7 for auto- 
iahile registered in assured’s name, failure of assured, who was registered owner of 
automobile, to register certificate in name of buyer upon sale of automobile, held not to 
preclude recovery for destruction of automobile, where sale was incomplete and assured 
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was owner when it applied for new policy. That assured, who was registered owner of 
automobile, seeking recovery on automobile policy excluding liability in such case, had 
failed to plead or prove waiver of condition, held no defense to action, since no duty 
rested on assured to plead waiver of affirmative warranty. Assured held entitled to 
recover for damage to automobile which had been sold to employee though assured was 
still registered owner thereof, notwithstanding policy excluded liability for automobile 
registered in assured’s name, since assured was entitled to coverage of liability which 
might be imposed upon it because of employee’s accident while in assured’s employment. 
Where assured secured policy on automobile which had been sold to employee without 
recording certificate registered in assured’s name, and policy excluded liability where 
automobile was registered in assured’s name, assured’s failure to inform insurer that it 
was registered owner of automobile held not to preclude recovery on ground that insurer 
had no actual knowledge as to registration of automobile, where facts which were directly 
brought to insurer’s attention cast on it duty to inquire into all facts pertinent to trans- 
action. Golden Gate Motor Transport Co. v. Great American Indemnity Co. (Cal.)...... 
615—Beneficiary from whom premium on life — was received was proper person to whom 
tender of premium should have been made by insurer which was denying liability on 
ae. — - Missouri ex rel. Kansas City Life Ins, Co. v. Ferry T. Allen et al. 
udges. BEDS cscs oS arises + Gp ava: fate ate MPSA ales aa NE Aiiere cate hw ane Paes ee 
615—Where policy required due proof of disability and provided for waiver of premiums dur- 
ing disability, insured who was disabled in 1929 and allegedly gave notice to insurer at 
that time, but continued to Pd remiums or arrange for their payment without making 
any other claim or proof of disability until 1934 when he accepted first disability payments 
held estopped from maintaining action for ——- for disability for period ag to 1934, 
Ss. a 5 ee 


Mclawhorn v. American Central Life Ins. Co. of Indianapolis, Ind. 5 
615—Mutual insurance association which accepted premiums on fire policy containing loss 
payable clause held estopped to assert as defense, in action by mortgagee, not a member of 


association, that association’s placing of clause in policy was ultra vires. Union Central 
Life Ins. Co. v. Clinton Mut. Ins. Ass’n et al. (Ohio 


( ) is 5 1101 
§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 


616%4—Under compulsory automobile liabiilty policy wherein insurer agreed to indemnify 
insured for liability arising from negligent operation of insured’s automobile, insurer 
held bound by result of action against insured as to negligence of driver of automobile, 
though insurer did not defend action against driver. MacBey v. Hartford Accident & 
ee Se eS ae | OS eR ee eo Seer te ur ere re s 
616%4—Insurer under automobile liability policy covering operation of automobile by any per- 
son with permission of named insured held estopped to assert lack of coverage as against 
judgment creditor of third person who was driving automobile, after insurer had assumed 
defense of actions in which judgments were obtained against such person without reserva- 
tion as to coverage and with knowledge of facts and where judgment creditors had not 
been notified that such defense was to be made. Colby et al. v. Preferred Accident Ins. 


instructions permitted recovery if certain facts existed regardless of whether plaintiff was 
employee of agency, verdict and judgment for plaintiff therein was not conclusive that 
plaintiff was employee of agency in action by agency against insurance company for indemni- 
fication on ground that plaintiff was not its employee at time of accident. Braley Motor 
Co., Inc. v. Northwest Casualty Co. (Wash.) .. rts ; ox 

§ 617. JURISDICTION. 

617—In action on life policy wherein complaint sought cancellation of reinstatement for fraud 
of insurer and wherein answer and cross-complaint sought cancellation of policy for 
insured’s fraud in obtaining reinstatement and set up equitable defense, superior court had 
jurisdiction to hear and determine cause, since issues of fraud and rescission are peculiarly 
within jurisdiction of a court of chancery. Filing of cross-complaint for cancellation in 
action on life policy gave superior court jurisdiction of cause regardless of whether nature 
of cause as alleged in complaint conferred such jurisdiction. Tennesen v. Prudential Ins. 
Co. of America. (Cal.) 5 ie tina ea ear Gn ee eae 

§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 

$ 621. TIME BEFORE ACTION CAN BE MAINTAINED. 

621—Provision of accident and sickness policy barring actions prior to 60 days after proof 
of loss held waived by insuter’s conduct indicating determination to make no further pay- 
ments, and hence actions were not —" even though proof of loss was not ay 
filed. Teitelbaum v. Massachusetts Accident Co. (N. J.) ............ccccccccueceees 

$ 622. TIME WITHIN WHICH ACTION MUST BE BROUGHT. 

(1). In general. 

622(1)—Prescription: Limitation on suit to recover under “forfeited policy” held inapplicable 
to suit for disability benefit under life policy, notwithstanding nonpayment of premiums, 
where insured claimed policy had not lapsed or been forfeited. Compton v. Amicable Life 
Ins. Co. of Waco, Texas. (La.) 5 

(2). Validity of provisions. 
622(2)—Insurer held not liable for disability benefits under group policy, where action therefor 


was not brought within 2-year limitation in policy. Hall v. Metropolitan Life Ins. 
Coe, CRM Das. Sse ceecsste 








622(2)—L imitation in fire policy, precluding action thereon unless commenced within 12 months 
after fire, was valid where proyision was adopted by Legislature in standard form of 
fire policy. United States Fire Ins. Co. v. Swyden. (Okla.) 

(3). Computation of period of limitations. 
622(3)—-Action on policy held not barred by limitation where short statute of limitations pro- 
vided in policy did not begin to run until appraisal award was filed with insurer. 


v. North River Ins. Co. of City of New York. (N. Y.) JO es 


622(3)—"Happening of the loss,” as used in provision of policy insuring carrier against cer- 
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tain risks incident to transportation of merchandise while on motor trucks of carrier, which 
limited period for suit on policy to 12 months after happening of the loss, held, in view 
of similarity of policy and provision to that of fire oules, to refer to time when loss 
occurred rather than when liability was established by judgment, and hence to bar suit 
instituted more than year after theft of merchandise. Tubize Chatillon Corporation v. 
White Transp. Co. et al. (U. S.) 
(5). Commencement of action. 
622(5)—-Where statute authorized injured person recovering judgment against insolvent assured 
to sue insurer for collection of judgment, and policy provided that action should be brought 
within 12 months after cause of action arose, and suit for injuries in automobile acci- 
dent was brought against assured and insurer within 12 months’ period, but suit was dis- 
missed as to insurer on exception of no cause of action, subsequent suit against insurer on 
uncollectible judgment rendered against assured held not barred by 12 months’ prescriptive 
period, since original suit interrupted pe of prescriptive perten Tuck v. Cee 
Standard Ins. Co. of Dallas, Tex. ( s ; 
§ 623. —— WAIVER OF LIMITATION, 
(1). In general. 
623(1)—Even if employer’s failure to deliver application blanks for disability benefits under 
group policy amounted to waiver of proof of disability, such action did not amount to 
waiver of provision of policy requiring bringing of action within 2 years of proof of 
disability. Hall v. Metropolitan Life Ins. Co. (Mich.) 
§ 624. i Ye 
(1). Parties plaintiff in general. 
624(1)—Statute providing that actions on notes, bonds, or other contracts for payment of 
money must be prosecuted in name of party really ‘interested applies to —_— on er 
after loss occurs. Life & Casualty Ins. Co. of Tennessee v. Crow. (Ala. 
624(1)—Transfer of fire policy to one other than insured must be in Jo 2 
transferee to sue thereon. New York Underwriters Ins. Co. v. Anderson. 
624(1)—-Under group policy containing disability clause issued by insurer to pM referring 
to employees as “insured’’ thereunder, emoloyee who made application for insurance 
according to terms of policy and authorized deductions from his wages as his contribution 
toward cost of insurance held proper party to maintain action on policy as person insured. 
Where wife of employee, who was insured under group policy, was named as death bene- 
ficiary but no one was named as beneficiary of disability benefits, employee held proper 
party ts maintain action for disability benefits as beneficiary. Shea v. Aitna Life Ins. Co. 
ass ” 
624(1)—Principle ‘of law of contracts that suits thereon may ordinarily be brought only, ‘by 
parties thereto, and that third person cannot sue for breach of contract to which he is a 
stranger unless he is in privity with parties and_is therein given a direct interest, is 
mag to most forms of insurance contracts. Tubize Chatillon Corporation v. White 
ransp. Co. et al. (U. : 
2). Persons to whom policy is payable. 
624(2)—Beneficiary held entitled to maintain action on husband’s life policy which stipulated 
that it was payable to insured or to executors or administrators of insured, “‘or shall pay 
such sum to the beneficiary named herein,” notwithstanding stipulation that indemnity for 
loss of life of insured was payable to executors or administrators of insured, where appli- 
cation for policy was solicited by agent who had authority and who collected premiums 
from beneficiary. Life & Casualty be. Co. of Tennessee v. Crow. (Ala.) 
(3). Mortgagors or mortgagees. 
624(3)—Stendard mortgagee clause in fire policy providing that loss should be payable to 
mortgagee as mortgagee’s interest may appear, and that policy as to such interest should 
not be invalidated by act or neglect of insured, creates independent contract of insurance 
for separate protection and benefit of mortgagee, and under such clause mortgagee may 
maintain suit in his own name for loss. National Fire Ins. Co. of Hartford, Conn. v. 
Dallas Joint Stock Land Bank of Dallas. (Okla.) 
(4). Assignee. 
624(4)—Statute providing that bona fide assignee of chose in action could maintain action 
in his own name did not give assignee of beneficiary of life policy, which by terms of 
option adopted by insured for payment to beneficiary was made seeetquiine, sight to 
maintain action against insurer. Michaelson v. Sokolove et al. (Mo.) 
. Necessary and proper parties. 
624(5)—Children of insured named as beneficiaries of one-fifth interest each in proceeds of 
life policy held not “necessary parties’? to action by husband named as beneficiary of 
two-fifths of proceeds to recover such interest where children were nonresidents of state. 
Atlas Life Ins. Co. v. Standfier. (Tex.) 
(6). Actions on life policies. 
624(6)—Insured’s heir held entitled to sue on industrial life policy, though policy provided for 
payment to executor or administrator, where proceeds of policy composed entire estate, 
there were no debts, and heir accepted succession unconditionally and was recognized as 
sole heir and placed in eee of estate by formal judgment. Crump v. Metropolitan 
Life Ins. Co. (La.) 
§ 625. PROCESS. 


§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
In general. 
627(1)—Person whom foreign insurance company held out as its general agent in charge of 
companv’s New Jersey business, and whose office insurance company held out as com- 
pany’s New sao office, held “agent” of company upon whom service of process in action 
on accident and health "policy could be made at his office which would be binding unon 
insurance company, notwithstanding that insurance company had designated commissioner 
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of banking and insurance as its attorney for service of process. SRbannichinedite Protective 
Ass’n, Inc. v. Freund, District Judge et al. (N. 

627(1)—-Foreign insurance company which for 25 years had held out as its general agent in 
New Jersey the person upon whom process in action on policy was served would not be 
permitted to prove that such person was not its agent or that his powers were special and 
not such as to justify service of process upon him, notwithstanding that insurance company 
had designated commissioner of banking and insurance as its attorney for service of 


process. Equitable Life Assur. Soc. of the United States vy. Neuman. (N. J.) «ee RAG? 


(2). Service on insurance commissioner or other official. 

627(2)—Service of process on foreign insurance company by service upon commissioner of 
banking and insurance as provided in Insurance Company Act is not exclusive method of 
service on foreign insurance aia Massachusetts Protective Ass’n, Inc. v. Freund, 
District Judge et al. ak : : 1 

§ 628. DECLARATION, COMPLAINT, OR PETITION. 

§ 629. —— FORM AND REQUISITES IN GENERAL. 

(1). In general. 

629(1)—Under automobile policy excluding liability for automobile registered in assured’s 
name, assured’s failure to allege that automobile was registered in employee’s name, or that 
it was snot registered in assured’s name, held not to render complaint defective, since 
insurer’s claim of breach of contract was matter of defense. Golden Gate Motor Transport 

‘o. v. Great American Indemnity Co. (Cal.) Seas 

629(1)—Petition for double indemnity alleging that insured died as result of external, ‘violent, 
and accidental means from blow on jaw received during prize fight, and alleging, by amend- 
ment in nature of replication to plea of accord and satisfaction, that claim for double 
indemnity was not included in alleged settlement, held not generally demurrable as show- 
ing that insured’s death was not caused by injury sustained through external, violent, and 
accidental means, within provision for double indemnity in life policy, or as showing that 
demand sued on had veen settled by agreement between — American National Ins. 
Co. v. Chappelear. (Ga. dietary ns 

629(1)—-In suit against cone to reach and. apply insurance money for satisfaction of judg- 
ments obtained against son of insured named in automobile liability policy, bills of com- 
plaint held to state facts sufficient for equitable relief. Colby et al. v. Preferred Acci- 
dent Ins. Co. of New York. (Me.) ; : : 

s 631. —— SETTING FORTH OR ANN EXING POLICY AND ACCOMPANYING 

DOCUMENTS. 

631—In action on insurance contract, pain must show existence of valid contract setting it 
out in terms or in substance and sh owing that it was in a at time of loss. Grand 
Lodge Free and Accepted Masons of Texas v. Walker. 3. 
632. ——- DESCRIPTION, SITUATION AND CONDITION Oo 

632—Generally, to state cause of action on fire policy, value of property at time of fire must 
be alleged, but other equivalent allegations are sufficient as against general demurrer. 
Petition on fire policy failing to allege value of property when destroyed held not demur- 
rable where it was alleged bage insurer had admitted liability to amount of policy. Trans- 
continental Ins. Co. et al. Hollingsworth. (Okla.) 


§ 634. —— PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 

634(1)—Allegations of complaint in action on life insurance policy that defendant wrongfully 
notified insured that policy lapsed, without any remaining value, on default in payment of 
premium, thereby dissuading insured from selecting participating extended term insurance 
as automatic nonforfeiture option and waiving policy requirement that he select such option 
to render it operative, need not be considered, where insured chose extended term insur- 
ance as nonforfeiture provision in application, which became ned of i: Mayers v. 
Massachusetts Mutual Life Ins. Co. + Bad Lets ; pe ies 

(2). Conditions as to notice and proof of loss. 

634(2)—Insured suing on life policy for disability benefit, who claimed that he did not pay 
premium after disability because of agent’s assurance that further payment was not 
required, held not precluded from alleging in addition that insurer failed to give statutory 
notice of forfeiture for nonpayment of premium. Petition in action on life policy for 
disability benefit alleging that agent after insured’s disability advised him that further 
payment of premiums was unnecessary held sufficient to state cause of action, notwith- 
standing failure to notify insurer as required by policy and provision of policy prohibiting 
modification thereof by agents, where petition further alleged that insurer had failed to 
give statutory notice of forfeiture for nonpayment of premiums. Compton v. Amicable 
Life Ins. Co. of Waco, Texas. (La.) 

634(2)—Complaint, in action by injured automobile guest against. insurer of host, which failed 
to allege that host had complied with conditions of policy requiring assured to promptly 
notify insurer of accidents and to aid insurer in securing evidence and locating witnesses, 
held insufficient, since injured person stands in place of insured and has no greater rights 
than insured. Travelers’ Indemnity Co. v. Holiman. (Miss.) 

634(2)—In action for disability benefits under group policy, petition alleging “that due notice 
of said injury and disability has been given to the defendant” held to sufficiently allege 
giving of “due proof’? where defendant did not demur. Wray v. Equitable Life Assur- 
ance Society. (Nebr.) ... 

634(2)—In action for disability ‘benefits under life policy providing for payment of monthly 
disability benefits upon receipt of satisfactory notice of proof of disability, insurer held 
entitled to require insured to specifically plead when and how he gave notice of Saiity 


165 


496 


and furnished proof thereof. State Life Ins. Co. of Indianapolis, Ind. vy. Parry. (Tex.)..1058 


635. ———- LOSS AND CAUSE THEREOF. 
635—Petition on mutual fire policy is demurrable for failure to allege value of property 
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destroyed. In action on mutual fire policy, allegations of plaintiff’s petition that items of 
property destroyed by fire were of greater value than insurance thereon held sufficient 
allegation of value of property destroyed as against objection to introduction of evidence 
on ground that petition failed to state cause of action. Goldsberry v. Farmers Mutual 
Fire & Marine Ins. Co. .(Mo.) ... ca SakeeriO et ieee. : 

635—In action on group disability policy, allegation that insured was by his disability wholly 
che from engaging in any occupation or employment meant that insured was by 
is disability prevented from securing and retaining employment doing manual labor 
where insured alleged that he made proof that his disability prevented him from securing 
and retaining employment doing manual labor. To state cause of action on group policy 
insuring against disability preventing insured from engaging in any occupation or employ- 
ment for wage or profit for life insured must allege a disability the degree or extent of 
which was to prevent insured for life from engaging in any occupation or employment for 
wage or profit. In action on group policy insuring against disability preventing insured from 
engaging in any occupation or employment for wage or profit for life, petition which failed 
to allege that there was no occupation or employment in which insured was by ability, 
education, experience, and training otherwise able to engage in for wage or profit, and in 
which by reason of his disability he was unable to engage, held insufficient to state cause 
of action. Travelers’ Ins. Co. v. Cox. (Tex.) . pest eeu ; ; foal 

635—Allegations of plaintiff’s notice of motion in action to recover disability benefits under 
insurance contract, that insurer was indebted to plaintiff under policy issued on applica- 
tion dated December 2, 1931, upon surrender of 5-year term policy which plainti had 
carried with insurer from January 20, 1927, that plaintiff was totally disabled while policy 
was in force on January 23, 1932, and had been so disabled for three months next pre- 
ceding January 23, 1932, held to show that disability for which plaintiff sought to recover 
occurred while 5-year policy was in force. Philadelphia Life Ins. Co. v. Erwin. (Va.) 

8 638. NONPAYMENT. 

638—In mortgagee’s action on fire policy containing loss payable clause, complaint failing to 
aver that there was balance still due and owing on mortgage and amount of sich balance 
held demurrable. St. Paul Fire & Marine Ins. Co. of St. Paul, Minn. v. Crump. (Ala.) 

§ 639. —— ANTICIPATING ANSWERS. 

639—Assured’s failure in action on autcmobile policy to set forth certain allegations in nature 
of anticipating defense held not to render complaint demurrable, where complaint was 
aes popes Golden Gate Motor Transport Co. v. Great American Indemnity 
‘0. 2 RS Ere ee ee a Pe ae + a ; ; 

639—Plaintiff relying on waiver of breach of conditions in insurance policy must allege such 
waiver, and evidence thereof is inadmissible under allegation of performance of conditions. 
Purefoy v. Pacific Automobile Indemnity Exchange. (Cal.) 1411 

639—Petition by insured for use of purchaser of insured property stated cause of action against 
fire insurer on theory that insurer was estopped from forfeiting policy for breach of sole 
end ato sens ownership clause. New York Underwriters Ins. Co. v. Anderson. 
7a. oe at 

639—In action to reach and apply insurance money for satisfaction of judgments obtained 
against son of insured named in automobile liability policy which covered injuries caused 
by operation of automobile by any person with permission of named insured, plaintiffs 
were not chargeable with knowledge that insurer would deny named insured’s permission 
to son to drive car at time of injuries, and hence were not required to plead that insurer 
was estopped to assert such defense. Colby et al. v. Preferred Accident Ins. Co. of New 
York. (Me.) be ; i 

639—Recovery could not be had on fire policy in absence of showing to negative existence of 
facts bringing loss within exceptions frcem liability provided in policy, though insurer had 
paid debt of prior lienholder named as mortgagee in mortgage clause and had taken assign- 
ment of lien, since such payment did not constitute admission that fire was within coverage 
of policy where there was no privity between plaintiff and prior lienholder.. Western 
Assurance Co. v. Security Trust Co. (Tex.) 7 dias Me Ee aie ares 

639—General rule that where insurer’s liability is limited by exceptions insured must plead 
that loss sustained is not within exceptions does not apply if policy is not made part of 
petition nor reference made to its terms, and no exception to liability disclosed. Lloyds 
America v. Payne et al. (Tex.) i ; as ks ee 

§ 640. PLEA, ANSWER OR AFFIDAVIT OF DEFENSE. 

(1). In general. 

640(1)—In action for disability benefits of health policy, allegations of answer traversing 
disability during period for which recovery was claimed and denying insurer’s liability 
under policy for failure of insured to furnish proof of continuance of disability as required 
by policy. and denying anticipatory allegations of petition as to plaintiff having given 
notice of disability and claim, held sufficient as against demurrer. Prudential Ins. 
Co. of America v. Dismore. (Ky.) . s ; 1328 

640(1)—Failure to allege that fire was not caused by excepted risk held not to preclude recov- 
ery on fire policy, where petition alleged cause of action and was not excepted to on ground 
that contract sued on was not sufficiently pleaded, and general demurrer, which was not 
acted on, was waived. Superior Fire Ins. Co. of Pittsburgh, Pa. v. Roberts. (Pa.) 

(2).. Avoidance and forfeiture. | 

§40(2)—In action on fire policy, plea alleging provision of policy that insurer should not be 
liable for loss caused by neglect of insured to use all reasonable means to save property 
and that insured neglected to use all reasonable means to save property held demurrable 
for failure to allege that negligence of insured was proximate contributing cause of loss 
and for failure to apprise insured of what he negligently failed to do to save property. 
In action on fire policy, plea alleging that insured failed to comply with provision of 
policy requiring him to protect property from further damage, and make complete 
inventory of damaged and undamaged property, held demurrable for failure to allege 
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that policy provided that no recovery could be had on account of failure to perform 
such acts, or in what respect such failure affected insurer’s liability, or to what extent 
insured failed to do acts enumerated, or that such failure created unfavorable condition 
os which observance of provision would have prevented. Home Ins. Co. v. Jones. 
(Ala. cutee gs i 

640(2)—In action on fire policy, demurrer to insurer’s plea that insured knew building wa 
infested with termites or dry rot was properly sustained in absence of allegations that 
insured knew that termites or dry rot was material to risk, that he failed to disclose such 
condition with fraudulent intent, or that insurer made inquiries concerning such condition. 
In action on fire policy containing increased hazard clause, insurer’s allegation that increased 
hazard of termites or dry rot was without insurer’s knowledge and consent and within 
insured’s knowledge and consent was insufficient to make out legal avoidance of liability 
on policy. In action on fire policy containing provision that false swearing by insured 
before or after loss should void policy, demurrer to insurer’s plea setting out false state- 
ments made by insured which were intended to mislead insurer as to value of insured 
building held error. American Ins. Co. of Newark, N. J. v. Robinson. (Fla.) 

640(2)—-In action for disability benefits of health policy, allegations of answer that policy 
had lapsed because of nonpayment of premiums for previous two years for which plaintiff 
had recovered and was claiming lademnity for disability held insufficient as against 
demurrer, where policy provided for waiver of premiums during continuance of disability. 
Prudential Ins. Co. of America v. Dismore. (Ky. ae 4 : 

640(2)—In action on accident and health policy, wherein defendant relied on nonpayment of 
premium, mere allegation that contract was not in force at time of injury held insufficient 
compliance with statutory requirement that breach of condition relied on must be specially 
pleaded. Connellan v. Federal Life & Casualty Co. (Me.) .... ; ‘ 

640(2)—In action on fire policy, plea alleging that contrary to terms of policy insured neglected 
to use all reasonable means to rears property at and after fire held demurrable, where 
plea failed to state what insured failed to do that she ought to have done, or what insured 
did that she should not have done. In action on fire policy, plea stating that insured vio- 
lated provision of policy, declaring policy void if hazard is increased within control or 
knowledge of insured, because insured permitted persons to congregate in insured building 
for purpose of unlawfully gaming therein, held demurrable, where plea failed to allege in 
what manner playing of games increased hazard. In action on fire policy, insurer’s plea 
that insured violated provision of policy declaring policy void if hazard is increased within 
control or knowledge of insured, because amount of insurance on building at time of loss 
was to insured’s knowledge excessively beyond its cash value, held demurrable, where 
plea failed to show that amount of insurance was not same amount during entire period 
during which policy was effective. In action on fire policy, insurer’s plea that under policy 
building was to " occupied for dwelling purposes only and that to leeoubedos of insured 
building was used for storage of personalty and that by such use fire hazard was increased 
held demurrable, where plea failed, to point out facts to indicate that hazard was greater 
because of alleged use, and was greater than when policy was issued. In action on fire 
policy, insurer’s plea that building was to be occupied for sven purposes only, and that 
it was occupied and used for other purposes, held demurrable for failure to state what such 
other purposes were. Security Ins. Co. of New Haven v. Dazey. (U.S 

(4). Notice and proofs of loss. 

640(4)—In action to recover benefits under permanent disability clause of life policy, insured’s 
failure to furnish due proof of total an permanent disability was not available to insurer 
under plea of general issue, but should have been specifically pleaded. In action to recover 
benefits under permanent disability clause of life policy, refusal to give affirmative charge 
or to grant insurer’s motion for new trial on ground that insured, as condition precedent 
to right to maintain action, did not give insurer due proof of total and permanent dis- 
ability held not error where insurer did not present such defense by special plea. New 
York Life Ins. Co. v. Sinquefield. (Ala.) ... 687 

640(4)—Fact that list of property destroyed by fi 
insurer’s agent was fraudulently or willfully falsified or that policy provided that fraud 
or false swearing by insured relating to loss would forfeit right under policy should be 
specially pleaded. Home Ins. Co. v. ao 2. Sa a a on 1353 

640(4)—In action on health policy for total and permanent disability during designated period, 
allegations of answer pleaded in abatement, that insurer’s demand for proof of continuance 
of disability had been refused by insured and that policy provided that upon such refusal 
waiver of premiums and payments of indemnity should cease, held demurrable, where 
demand was not made until three months after entire period for which claim was being 
asserted, and two months after suit was filed. In action for disability benefits of 
health policy upon which benefits had been recovered for period immediately preceding 
that for which suit was brought, allegations of answer that insured had failed to give 
notice and proof of disability as required by policy before any claim would be recognized 
held insufficient as against demurrer, since provision of policy had express application to 
original claim. and not to claim based upon presumed continuance of disability already 
recognized. Prudential Ins. Co. of America v. Dismore. (Ky.) . ? 

§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 

(1). In general. 

641(1)—In action on life policy, replication, merely restating allegations of the complaint that 
insured at time of delivery of policy was alive and that therefore defendant was not injured 
by any fraud of plaintiff in suppressing facts, held demurrable for failure to traverse or 
confess and avoid plea that_ plaintiff fraudulently procured possession of policy by con- 


cealing facts which it was his duty to disclose. etropolitan Life Ins. Co. v. James. 
(Ala.) ; 


1328 


(2). Avoidance and forfeiture. 
641(2)—Replications alleging that insured made ‘verbal report of fire to insurer’s soliciting 
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agent, that agent accepted report without objection and notified insurer, that insurer sent 
adjuster to town where fire occurred, and, that adjuster interviewed plaintiff, inspected 
remains, and made written memorandum without nee to sufficiency of insured’s state- 
ments held insufficient to show waiver of proof of loss, where replication did not aver that 
adjuster was acting within scope of his authority, or that adjuster agreed to pay loss or 
denied liability. Southern Home Ins, Co. of the Carolinas v. Boatwright. (Ala.) 
641(2)—In action on fire policy, replications alleging that insurer’s agent told insured after 
fire that he need not make proof of loss stated sufficient defense to plea in abatement 
that plaintiff had not complied with policy requirement as to proofs of loss. In action 
on fire policy, allegation in replication that insured’s interest was unconditional and sole 
ownership, except for mortgage known to insurer at time policy was written, to plea 
setting up policy provision requiring insured to be unconditional and sole owner and 
alleging that he was not such owner held not demurrable as allegation of matter available 
under general issue in form of special plea. In action on fire policy, replication to plea 
asserting breach of condition against incumbrances in that there was chattel mortgage 
on property at time of issuance of policy alleging that insurer had knowledge of exis- 
tence of mortgage at time of issuance of policy held not to show violation of statute 
requiring all features of policy to be plainly written therein when i 
Co. v. Jones. (Ala.) .... 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS 
(1). Declaration, complaint, or petition. 
643(1)—Petition on fire policy, originally brought by purchaser of insured property to whom 
policy was not transferred in writing, could properly be amended to proceed in name of 
original insured for use of purchaser, although purchaser could not maintain suit on 
policy in her own name. New York Underwriters Ins. Co. v. Anderson. (Ga.) ........ 

643(1)—Bringing of action on fire policy for larger amount than insurer had agreed to pay by 
way of settlement and without mentioning settlement agreement in statement of claim 
held not to estop insured from amending statement of claim within twelve months after 
fire so as to sue on settlement agreement. Best v. Safeguard Ins. Co. of Newark. (Pa.) 

643(1)—In action on automobile liability policy to recover amount of judgment rendered against 
insured in favor of party injured by insured’s automobile, who intervened in suit, insured 
held not entitled to sue for benefit of injured party for any amount exceeding amount of 
policy. Universal Automobile Ins. Co. v. Culberson et al. (Tex.) 

§ 645. ISSUES, PROOFS AND VARIANCE. 

(1). Issues made by pleadings. 

645(1)—In action on health policy, where insured relied not only on election to declare breach 
of insurance contract, but also in one count affirmed contract and prayed for judgment 
thereon, insured held required to rely on contract and not entitled to recover disabilit 
installments not yet due on theory of anticipatory breach. Cobb v. Pacific Mutual Life 
Ins. Co. of California, (Cal.) 

645(1)—Information received by insurer’s agent when writing application for life policy is 
imputable to insurer and it is bound thereby regardless of whether agent correctly 
answered questions from information furnished him, in absence of fraud or collusion 
between agent and applicant which must be pleaded and proved by insurer. Atlas Life 
Ins. Co. v. Sullivan. (Okla.) .... : = ; 

645(1)—Mere denial, by insurer, of allegation of insured, suing upon group policy for dis- 
ability benefits, that satisfactory evidence of disability had been furnished as required by 
olicy, without pleading or introducing of evidence to show failure to furnish proofs, held 
insufficient to raise issue whether insured had fiurnished required proofs, since forfeiture 
is affirmative defense, to be proved by insurer. Thompson v. Rina Life Ins. Co. of 
Hartford, Conn. (S. C.) 

645(1)—In action on fire policy, in which answer alleged that it was condition of policy which 
influenced issuing of policy that premises would be occupied by owner, and that policy 
provided that increase of hazard would void policy, submission of defense based on use 
of premises by tenant of owner held not error. Salley v. Western Mutual Fire Ins. Co. 


645(1)—Where insurer’s general liability is limited by terms of policy, burden is on insured to 
both allege and prove that loss sustained comes within general liability assumed by insurer, 
and in addition that it does not come within any of excepted causes. Superior Fire Ins. 
Co. of Pittsburgh, Pa. v. Roberts. (Tex.) . 

645(1)—Where both injured party and insured against whom injured party had judgment had 
ree to maintain action against insurer upon automobile liability policy containing clause 
which required co-operation by insured in any action brought against him, issue of 
co-operaton could be litigated in action brought by either, and, if both maintained in 
action, they could be joined so as to litigate question of failure to co-operate but once. 
Universal Automobile Ins. Co. v. Culberson et al. (Tex.) 


: , pay first 
premium at time required by Sitver. 
man v.. New York Life Ins. Batata ais 

(2) | Matters to be proved , 

645(2)—Allegations of replication to plea in abatement on fire policy for failure of insured 
to file proofs required by policy reciting conversation with insurer’s agent and alleging that 
insured informed agent that he had not made proof of loss as inducement leading to main 
averment that agent informed insured that he would net be required to make proof were 
not required to be proved exactly as “Ty since not of essence of action or of its 
description. Home Ins. Co. v. Jones. (Ala.) . i 

645(2)—In action on certificate issued under group policy, insured held not required 
or prove master policy where petition stated cause of action predicated u certificate 
with allegations of contract of insurance which referred to group policy. nen 
Assurance Society of United States v. McDonald. (Ky.) 
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645(2)—Where insured notified liability insurer immediately when he received notice that 
accident in which driver of insured’s truck was involved was one causing loss covered by 
liability policy, to establish that insured was negligent in failing to discover sooner that 
accident had caused loss covered by policy, insurer held required to plead and prove such 
negligence. Jones v. Shehee-Ford Wagon & Harness Co., Inc., et al. (La.) 

645 (2)—In | action by insured on indemnity policy for moneys it paid its injured employee, 
insurer’s contention that the employee was at time of accident doing stevedoring work, an 
excepted . held of no avail where not pleaded and proved. Tide — Oil Co. v. 

American S. Owners Mutual Protection & Indemnity Ass’n, Inc. (N. Y.) 

645(2)—Defense ho insured practiced fraud on insurer in obtaining policy of insurance is 
sikcieiiee defense and must not only be alleged but proved by insurer. Atlas Life Ins. 
Co. v. Sullivan. (Okla.) 

645(2)—Burden of averment and proof that insured’s death or injury | was ; intentionally inflicted 
within exception in a policy rested on insurer. Lincoln Health & Accident Ins. 
Co. v. Cooper. (Okla.) 

645(2)—Under policy providing for ‘monthly payments on | receipt of due proof ‘of total and 
permanent disability, insured held required to plead and prove that proper proof had 
been furnished, or to show legal excuse for his failure, since receipt by insurer of such 
proof was condition potest to right of insured to sue. State Life Ins. Co. of 
Indianapolis, Ind. vy. Parks. (Tex.) : ee 

(3). Evidence admissible under ‘pleadings, 

645(3)—In suit to reach and apply insurance money to satisfaction of judgments obtained 
against son of insured named in automobile liability policy which covered injuries caused 
by operation of automobile by any person with named insured’s consent, answer of insurer 
denying insured’s permission to son to drive automobile at time of injuries gave right to 
plaintiffs to prove, after filing replications, that defendant was estopped to deny such 
permission i against contention that plaintiffs were required to affirmatively plead estoppel. 
Colby et al. v. Preferred Accident Ins. Co. of New York. (Me.) 

645(3)—In elaine on disability clause of life policy in which insured alleged disability arising 
out of diabetes mellitus, admission of testimony that insured also had, as outgrowth of such 
diabetes, neuritis, ree nephritis, and arteriosclerosis, held not error. Columbian 
Mutual Life Ins. Co. Gunn. (Miss.) . 

645(3)—In action on fire salient in which answer alleged that policy provided that there should 
be no additional insurance on premises, that policy would be void if hazard was increased 
or if property was vacant, that insured procured additional insurance and that property 
was vacant when fire occurred held sufficient to permit introduction of testimony to prove 
that hazard had been increased. Salley v. Western Mutual Fire Ins. Co. y 

645(3)—Admission of estimate of damage to house covered by windstorm policy held not error 
in absence of sworn plea by insurance company denying proof of loss, since proof of loss 
in such case is conclusively presumed to have been eens made. Fire Ass’n of Phila- 
delphia v. Da Camara. (Tex.) 

§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 

). In general. 

646(1)—Rule that proof of issuance and possession of life policy by plaintiff, and death of 
insured and notice thereof to insurer, makes prima facie case in favor of plaintiff and casts 
on insurer burden of introducing evidence is based upon possession or right to possession 
of policy, and hence was inapplicable where plaintiff had not shown right to possession of 
policy. Where insurance policy is introduced in evidence, parties are bound by its terms 
and conditions. American National Ins. Co. v. Hammett. (Ala.). 

646(1)—In mortgagee’s action on fire policy containing loss payable clause, burden of proof 
rested on mortgagee to show moftgage indebtedness. St. Paul Fire & Marine Ins. Co. of 
St. Paul, Minn. v. Crump. (Ala.) 

646(1)—In action on compulsory automobile liability policy ‘where policy was not introduced 
in evidence, it was presumed that policy conformed to statutory mandates requiring such 
insurance. MacBey v. Hartford Accident & Indemnity Co. (Mass.) 

646(1)—In suit to reach and apply toward satisfaction of judgment proceeds of compulsory 
automobile liability policy which was not introduced in evidence, policy was presumed to 
— to statutory mandates requiring such insurance. Leonardo v. De Vellis et al. 
(Mass : 

Ss action on life policy, defendant had burden to prove corporate identity, nature 

life insurance business in which it was engaged, and that business was carried on by 
it within provisions of statute under which it was organized, where question of whether 
defendant was assessment company was put in issue by allegations in answer and general 
denial of reply. Fowler v. Missouri Mutual Ass’n. (Mo.) 

646(1)—In action on industrial life policy, plaintiff relying on presumption of insured’s death 
from absence was required to show that policy was in force at time seven-year period 
of absence expired. Eylar v. Prudential Ins. Co. of America. (Mo.) . 

646(1)—Life policy beneficiary seeking to recover against insurer upon an alleged oral contract 
of insurance with soliciting agent of insurer had burden of proving authority of agent and 


ae of contract as alleged. Mutual Benefit Health & Accident Ass’n v. Edwards. 
(Okla.) : 


646(1)—In_ action on life policy teouied le mutual benefit association, insurer has burden a 
proof that insured was not in ag health when policy was delivered, and question is gen- 
erally one of fact. Duncan Life & Accident Ass’n v. Ross. (Okl a.) 

646(1)—Beneficiary suing for double indemnity provided in life and accident policy, who 
alleged that bank officer making settlement of claim on policy was insurer’s agent, had 
burden to show that he was insurer’s agent when settlement was made, but .when it was 
established that he was agent when policy was written, burden shifted to insurer to show 
discontinuance of agency relation. Kansas City Life Ins. Co. v. Nipper. (Okla.) 
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646(1)—Party insuring human life must have insurable interest therein if insurance is 
effected for his own benefit, and must prove such interest to recover. Interstate Life & 
Accident Co. v. Cook. (Tenn.) 

(2). Avoidance and forfeiture—Insurance of property. 

646(2)—Insurer_ being sued on fire policy containing provision that false swearing by insured 
before or after loss should void policy, who alleged that insured made certain false state 
ments which were intended to mislead insurer as to value of building insured, had burden 
of proving that insured knowingly and willfully made such false answers. American Ins. 
Co. of Newark, N. J. v. Robinson. (Fila.) 

646(2)—Member of mutual fire insurance association who disregarded notice of assessment 
for almost five months had burden to establish right of recovery in action on fire policy. 
Bowen v. Farmers Mutual Ins. Co. of Mulberry et al. (Ind.) 

646(2)—In suit on fire policy, insurer must establish facts upon wisich it seeks release from 
contractual obligation by preponderance of evidence. In action on fire policy in which 
insurer interposes defense of incendiarism, inference or presumption to which proven facts 
give rise must be strong and almost inevitable. Parker et al. v. Hartford Fire Ins. Co. 
of Hartford, Conn. (La.) . 

646(2)—Where ‘insured owned household goods at time fire policy was issued, burden was on 
insurer, in insured’s action on settlement agreement, to show such change of ownership 
s to relieve insurer of liability for fire loss. Best v. Safeguard Ins. Co. of New York. 

a.) 

646(2)—In action on fire “policy, burden of proving contention that insured failed to ‘comply 
with inventory iron-safe clause held on insurer. Friske v. Interstate Commercial Mutual 
Ins. Co. (S. D.) 

646(2)—In action on policy covering ‘theft of automobile, containing provision ‘that policy 
should be void if insured was not sole owner or if insured concealed any material fact con- 
cerning insurance, insurer had burden of showing breach of such -abhinenae Firemen’s 
Ins. Co. of Newark, N. J., et al. v. Universal Credit Co. (Tex.) 

(3). Life and accident insurance. 

646(3)—In action on life policy, burden of proving defense that insured obtained certificate of 
sound health by false answers made to insurer’s medical examiner held on insurer. Colver 
v. Continental Assurance Company. (Ia.) 

646(3)—Burden was on life insurer to prove that policy sued on had lapsed for nonpayment of 
premiums, though beneficiary suing on policy had pleaded that all premiums due thereon 
at time of insured’s death had been paid. Introduction of life policy, proof that plaintiff 
was beneficiary named therein, that due proof and notice had been made and given, and 
that payment of policy had been refused, made out prima facie case for plaintiff and cast 
burden upon defendant to prove lapse of policy by reason of nonpayment of premiums. 
Girvin v. Metropolitan Life Ins. Co. (Mo.) 

646(3)—In suit on life policy, insurer ordinarily has burden to prove ‘defense that ‘policy had 
lapsed for nonpayment of premiums, since plaintiff is aided by presumption that policy 
continued in force through payment of premiums by insured until death, in that insurer, 
being in possession of facts, is in position to overcome presumption by evidence. In suit 
on life policy, plaintiff undertaking to prove, and by instructions to require jury to find 
affirmatively as prerequisite to recovery, that insured had paid necessary premiums held to 
have burden to prove payment of premiums necessary to keep policy in force. Gibson v. 
Texas Prudential Ins. Co. (Mo.) 

646(3)—Insurer, to avoid life policy providing that all statements made by insured shall, in 
absence of fraud, be deemed representations and not warranties, must prove fraud on 
part of insured in making of such statements, and must show not only that answers were 
— in fact, but also that insured knew they were. Stein v. New York Life Ins. Co. 
(Pa.) 85 

646(3)—To avoid life policy providing that all statements m: nite by insured should, in absence 
of fraud, be deemed representations and not warranties, insurer must prove fraud of 
insured in making statements. Kzyszton v. John Hancock Mut. Life Ins. Co. (Pa.) 1031 

646(3)—Where policy provides that all statements made by insured shall in absence of fraud 
be deemed representations and not warranties, insurer, to avoid policy, must prove that 
statements made by insured were knowingly false and fraudulent. Adams v. Metropolitan 
Life Ins. Co. (Pa.) meas 

646(3)—It will be presumed that person asiing ‘apeitication San insurance authorized state- 


ments therein and had knowledge of contents of enreten, Standard Life Ins. Co. of 
the South v. Strong. (Tenn.) : . .1307 


646(3)—In suit to cancel life and disability insurance ‘einen “ fraudulent “application, 
insured had burden of negativing knowledge of nature of disabling disease prior to 
applications, since insured was counterclaiming for disability benefits, and since relevant 
facts were peculiarly within his knowledge. Horwitz v. New York Life Ins. Co. (U. S.)..1182 

(5). Estoppel and waiver as to avoidance or forfeiture. 

646(5)-—In action on fire policy which contained provision that policy should be void if prop- 
erty was moved without assent of insurer in writing, insured had burden to prove author- 
ized waiver of condition or estoppel. When assertion is made that condition in policy 
inserted for company’s benefit has been waived or destroyed by company in some way 
other than that required by policy, it is necessary to show that acting agent had authority 
to bind company in ways contrary to those contemplated by policy, and definite proof is 
required. Blair v. National Reserve Ins. Co. (Mass.) ’ 1097 


646(5)—Insured has burden of proving that insurer waived strict compliance with policy pro- 
vision requiring insured to pay premium in specified manner and at — time. 
Equitable Life Assurance Society of United States v. Boisvert et al. (N. 


646(5)—Where employee suing on employer’s liability policy had established Bn. facie case, 
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insurer, desiring benefit of alleged nonwaiver agreement with emplor et had duty 
forward with its explanatory proof. Caiola v. Attna Life Ins. Co. 
(6). Risk and cause of loss in general. 

646(6)—Beneficiary suing on accident policy has burden of proving that insured’s death 
resulted from purely accidental means. Mutual Ben. Health & Accident Ass’n y. Basham. 
(Ark. 

646(6)—In action on automobile liability policy, lack of coverage 1s affirmative ‘defense. 
suit against insurer to reach and apply insurance money under automobile liability policy 
covering operation of automobile by named insured and by any person with permission of 
named insured, insurer had burden of proof of noncoverage after it had assumed defense 
of actions against person who was driving automobile at time of injuries without reserva- 
tion as to coverage and with knowledge of facts. Colby et al. v. Preferred Accident Ins. 
“Co. of New York. (Me.) 

646(6)—Employee had burden of establishing permanent disability prior to lapse ‘of group 
insurance. Boyd v. Equitable Life Assur. Soc. of the United States. (Mich.) 

646(6)—In action against insurer to recover accidental death benefits in which evidence was 
conflicting as to whether heat prostration or myocarditis caused death, plaintiff had burden 
to show that heat prostration was cause thereof directly and independently of all other 
causes. Layton v. Metropolitan Life Ins. Co. (Mo.) 

646(6)—lIn action on policy covering theft of automobile, burden was op insured to. prove that 
ager - stolen. Firemen’s Ins. Co. of Newark, N. J., et al. v. Universal Credit 
o. (Tex 

646(6)—-In action for accidental death benefits under life and accident policies, where insured 
was killed in fall from window, burden held properly placed on plaintiffs to prove not only 
the accident and that death was solely effected thereby independently of all other causes 
but also that accident was not brought about by physical or mental infirmity, illness or 
disease, where such causes were excepted from coverage of policy. Harrison et al. v. 
New York Life Ins. Co. (U. S.) 

(7). Suicide. 

646(7)—Death of insured by unexplained violent external means is not presumed to be result 
of suicide or murder. Occidental Life Ins. Co. v. United en: National Bank of 
Denver, Colo. (Colo.) ... 

646(7)—Presumption against suicide which arose in favor of beneficiary in an action on life 
policy affected only burden of evidence and not burden of proof. State ex rel. Bowdon 
v. Allen et al., Judges. (Mo.) 

646(7)—Presumption against suicide is not “evidence” but is a rule of law which in action 
such as one on life policy containing clause excluding liability in case of suicide requires 
conclusion, in event of an unexplained death by violent injury, that death was not sui- 
cidal until credible evidence of self-destruction is offered, and when such evidence is 
offered, whether in course of plaintiff’s or defendant’s proof, presumption as a_rule of 
law disappears from case and trier of facts passes upon issues in usual way. If death 
from any cause except suicide is insured against, burden is on insurer in action on policy 
to prove the exception; but if death from one specific cause, such as accident, is insured 
against, burden is on policyholder to show that condition precedent to liability has taken 
place, and incidence d burden of persuasion in such cases is governed by general prin- 
ciples relating to subject unaffected by presumption against suicide. In action upon life 
policy containing double indemnity clause and an exception against death by suicide, burden 
of persuasion rests upon plaintiff to bring himself within double indemnity provision, and 
upon insurer to bring itself within protection of suicide clause, and if jury are satisfied 
by preponderance of evidence that death was accidental, verdict should be for plaintiff for 
full amount, but if satisfied by same measure of proof that death was suicidal, verdict 
should be for insurer, and if in state of equipoise as to whether death was accidental or 
suicidal, verdict should be for plaintiff for face of policy. In action on life policy con- 
taining double indemnity clause and a clause exempting insurer from liability in case of 
death by suicide, if plaintiff foregoes claim for double indemnity, and limits action to a 
single liability, burden of persuasion is on insurer; but if insurer admits single liability, 
and contest is over double indemnity, burden of persuasion is on plaintiff. Jefferson 
Standard Life Ins. Co. v. Clemmer. Ss.) 


646(7)—In action on accident policy containing provision excluding death by suicide, insured 


to go 


iN. 


(U. 
(8). Extent of loss and liability of insurer. 

646(8)—In mortgagee’s action on fire policy containing loss payable clause, insurer had burden 
of showing reduction of amount of insurance. St. Paul Fire & Marine Ins. Co. of St. 
Paul, Minn. v. Crump. (Ala.) 

646(8)- In action on life policy for double indemnity, which Policy provided. should not be 
payable in case of suicide, burden of proving suicide was on insurer. New York Life Ins. 
Co. v. Redmon. (Ark.) 

646(8)—To relieve itself from liability on automobile “ public liability policy because of 
insured’s breach of co-operation clause in Policy, insurer has burden to show that there 
was breach and that breach operated to insurer’s prejudice. Norton v. Central Surety 
& Ins. Co. (Cal.) 

646(8)—In action for disability benefits under life policies, insurer had burden of_ estab- 
lishing that insured was able to engage in occupation for remuneration or profit, and 
hence that total disability within policies had ceased. New York Life Ins. Co. v. Lecks. 

a 

646(8)—Presumption existed that insured’s death as result of gunshot wound inflicted by 
another was accidental within double indemnity clause of life policy, and burden was on 
gurer to prove that death was not accidental. National Life & —— Ins. _ Vv. nr 


has _ of proving accidental death. idelity & Casualty Co. of New York v. Driver.’ 
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646(8)—In action by employee on group policy containing disability clause, employee had 
burden of proving that policy was in force as to him at time liability thereunder for dis- 
ability benefits attached because of his total and permanent disability. Shea v. A&Stna Life 
Ins. Co. (Mass.) 

646(8)—In — on fire policy for damage to radio, plaintiff had burden of proof to show 
amount of damage resulting from fire under policy which covered damage arising from 
electrical disturbance only when fire ensued and then only for damage which was caused by 

re, where it was shown that fire damage was caused by electricity within radio. Dennis 

v. Norwich Fire Ins. Co. (Ohio.) 

646(8)—Burden of proof was on insurer to prove that insured’s death came within exception 
in double indemnity provision in life and accident policy excluding injuries resulting from 
intentional act of another. In action on double indemnity provision in insurance policy, 
excepting death resulting from intentional act of another, presumption is that injuries 
inflicted by another were not intentional. Kansas City Life Ins. Co. v. Nipper. (Okla.) 

646(8)—In action on double indemnity accident clause of life policy where defense of suicide 
was interposed, burden was on plaintiff to prove her case. In action on double indemnity 
accident clause of life policy, where defense of suicide is interposed, so-called ‘“‘presump- 
tion against suicide’ cannot be considered prima facie proof, since it is nothing more 
than merely a permissible consideration or argument of nonprobability of death by suicide 
for jury, and not evidence. Marlowe v. Travelers Ins. Co. of Hartford, Conn. (Pa.) 

646(8)—Presumption of permanence of injury cannot be drawn from subsequent events ; word 
“presumption” connoting a belief as to the future based upon present conditions and evi- 
dence about which there is not sufficient information to justify a conclusion with certitude. 
Where life policies provided that proof of total disability having existed for certain specified 
periods should warrant a presumption that total disability was permanent, such presump- 
tion was contractual and upon the required proof being made was no longer rebuttable. 
Proof of total and permanent disability having been made a condition precedent to life 
insurer’s obligation to pay disability insurance, and such proof not having been made at a 
time when presumption of permanence might have been warranted and conclusive, insured 
was ovedigtat ed from secugery on policies. Lando v. Equitable life Assurance Society of 
the United States. (U.S.) . 

646(8)—Insured seeking to recover total and ‘permanent disability benefits provided for ‘by 
group policy had burden of bringing himself within terms of policy. Metropolitan Life 
Ins. Co. v. Krupel. (Va.) 

646(8)—Where beneficiary of life policy, which contained a double indemnity accident clause, 
showed that death of insured was caused by external and violent means, presumption 
arose that death was accidental, and such presumption remained until overcome by evidence 
to contrary. Graham v. New York Life Ins. Co. (Wash.) 

Notice and proof of loss. 


(9). 
646(9)—Insurer’s plea of general issue in action on disability clause of life policy cast upon 
insured burden of proving that insurer had been given due proof of disability as averred 
in complaint. New York Life Ins. Co. v. Sinquefield. (Ala.) 


646(9)—Where liability insurer first learned of automobile accident three and one-half months 
thereafter through letter from injured person’s attorney requesting address of insured, 
whose first communication to insurer was made fifteen months after accident, prejudice 
to insurer from delayed injury must be presumed, precluding injured person from recovering 
against insurer where policy required “‘immediate notice” of accident. Purefoy v. Pacific 
Automobile Indemnity Exchange. (Cal.) 

646(9)—Insured seeking to recover on life and accident policy for fracture of astragalus bone 
of ankle had burden of proving that X-ray photograph of fracture which policy required as 
part of proofs was readable when delivered to !ocal agent of insurer. ‘columbian Mutual 
Life Ins. Co. v. Jones. (Miss.) . 

646(9)—Burden held on insured to prove “total and permanent disability, ”? as those terms were 
used and qualified in life policies. Lando v. & 


quitable Life comma Seckety of the 

United States. (U. S.) 

§ 647. ADMISSIBILITY Or EVIDENCE. 

§ 648. —— IN GENERAL. 

qa In general. 

648(1)—Under fire policy provision requiring insured to make full disclosure upon insurer’s 
investigation of origin of fire, inquiry as to whether property was of value represented as 
basis for insurance is permissible on ground that insurer may obtain proof of motive for 
incendiarism in burning of insured property. American Ins. Co. of Newark, N. J. v. 
Robinson. (Fla.) ..... , 

648(1)—In suit against fire insurer for loss covered by three policies, allowing insured. to 
introduce testimony that one of other insurers had settled with insured for its proportion 
of loss held error. Firemen’s Ins. Co. v. Larsen. (Ga.) ° 

648(1)—In action by injured automobile guest against liability insurer of host, refusal to 
permit insurer to introduce evidence as to conversations had between injured person and 
insured tending to prove an agreement between them that any amount recovered by 
injured person should be split with insured held prejudicial error. Travelers’ Indemnity 
Co. v. Holiman. (Miss.) 

648(1)—In action on life policy, evidence as to conversation between insured and agent 
another company with reference to application in such company held properly excluded 3 
incompetent. Estridge v. Metropolitan Life Ins. Co. (S. 
650. APPLICATION FOR INSURANCE. 

650—Application for policy providing for death benefits must be attached to or recited 
policy, otherwise it cannot be received as evidence, relied on to defeat a recovery, 

a in determining rights + parties. National Life & Accident Ins. Co. 

Nashville, Tenn. v. Senters. (Ky.) 


Insurer’s failure to attach application to industrial. policy in suit precluded insurer from 
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grounding any defense on misrepresentations as to sound health contained in application. 
Bluestein v. Prudential Ins. Co. of America. (N. Y. 
650—Life policy providing for weekly payment of premiums, containing facility of payment 
clause, stating that basis of nonforfeiture values is net reserve according to standard indus- 
trial mortality table and bearing on its back the legend ‘Founded by John F. Dryden, 
Pioneer of Industrial Insurance in America’ held an “industrial policy,’ and hence under 
exception to statute application, for such policy was admissible in evidence in action on 
policy even though copy was not attached to policy. Statute requiring every insurance 
policy containing reference to application of insured to have attached thereto copy of appli- 
cation on pain of not having application received in evidence held not to prohibit intro- 
duction of application where policy contained no reference to application. Prudential Ins. 
Co. of America v. Hill. (Okla.) 
650—In action on policy which beneficiary procured on life of mother, application for which 
ad been saa by beneficiary, evidence that beneficiary had been supporting mother held 
immaterial where there was no dispute as to beneficiary’s authority to sign application. 
Laster v. Texas Mutual Life Ins. Ass’n. (Tex.) 
650—Minnesota statute requiring form of life policy to be approved by Insurance Commissioner 
as condition of its issuance held not to apply to portion of application containing questions, 
answers, and signature of insured; hence such portion of application was properly admitted, 
in suit on policy, a "application had not been submitted for approval of com- 
—— by insurer. First Trust Co. of St. Paul et al. v. Kansas City Life Ins. Co. 
(U 
650—In action on life policy which stated that policy and application therefor which was 
attached to policy should constitute entire contract, application held admissible where two 
instruments together were intended by parties by comprise contract. Silverman v. New 
York Life Ins. Co. (U. S.) 
§ 651. —— POLICY OR OTHER CONTRACT. 
(a). In general. 
651(1)—In action on group policy covering employees of car company, evidence that prior to 
death of insured, company introduced plan of distributing work whereby each employee 
worked only part time, depending on amount of available work, held admissible. Ozanich 
v. Metropolitan Life Ins. Co. (Pa.) ; Ce ees 
(2). Making and completion of contract. 
651(2)—-In action on life policy, evidence that insurer’s agent entered into oral contract 
providing that insurance should take effect immediately rather than at time stated in 
application held admissible, where there was evidence that insurer ratified _— s unauthor- 
ized contract. King et al. v. Mutual Life Ins. Co. of Baltimore. (Mo.) 
651(2)—In action on life policy which had been loaned to applicant for inspection, inspection 
receipt and oral evidence about premium never having been paid or waived or policy 
accepted held not inadmissible because of statutory provisions that application and_policy 
shall constitute entire contract between parties, since statute does not control on to 
show that no contract ever came into being. Harris et al. v. Travelers’ Ins. Co. (U. §.)..1178 
§ 654. ——- PERFORMANCE OR BREACH OF WARRANTY OR CONDITION, 
(1). Insurance on property. 
654(1)—In action on fire policy which provided that increase of hazard would void policy, 
question as to insured’s conduct of premises as nuisance and gambling place held not error, 
since gambling and parties and attendant drinking and smoking if such was the case, 
Con warrant conclusion that hazard was increased. Salley v. Western Mutual Fire Ins. 
D 3; S) 
654%. -—— PAY MENT OF PREMIUMS. 
6543%4—Customary course of business between insurer and insured, being subsequent to written 
contract, is admissible in evidence for purpose of establishing subsequent ‘agreement on part 
of insurer to give notice to — of time for ——- = a National —_—w 
Life Ins. Co. v. Henry. (Okl : : 
§ 655. FRAUD OR MISREPRESENTATION, 
(1). Insurance of property. 
655(1)—In action on fire policy in which insurer interposes defense of insured’s incendiarism, 
every kind of evidence, circumstantial or presumptive, which tends to convince mind may 
be ee by either side. Parker et al. v. Hartford Fire Ins, Co. of Hartford, Conn. 


a. 

635(1) Where ‘chief defense of insurer to action ‘against it on fire policy | was that ‘plaintiff 
had burned or procured the burning of the insured property, and through inadvertance 
testimony was admitted to effect that constable had arrested plaintiff after the fire, per- 
mitting plaintiff to then prove, to explain arrest, that he had been arrested, made bond, 
demanded a speedy trial, and that complaint against him had been dismissed for lack of 
evidence held not error. “In action on fire policy wherein insurer relied upon defense of 
arson and. through inadvertence testimony that after the fire constable had arrested plain- 
tiff was admitted in evidence, whether plaintiff should be permitted to further inquire of 
witnesses concerning matter in order to dispel prejudicial effect of such evidence was dis- 
cretionary with trial court. Franklin Fire Ins. Co. v. Coleman et al. (Tex.) 

2). Life and accident insurance. 

655(2)—-Statute precluding insurer from denying truth of statements contained in application 
for policy, unless copy of application is delivered to insured with policy, must be liberally 
construed for insured’s benefit. Where employee’s application for insurance was not 
delivered to him with insurance certificate, but was attached to master policy delivered to 
employer, insurer’s evidence offered to contradict statements in application held properly 
excluded. Etna Life Ins. Co. v. McCree. (Miss.) 

655(2)—Certificate of physician stating that deceased had mitral regurgitation and was not 
able-bodied man, obtained for purpose of escaping payment of poll tax or working on 
county highways, and order of county court based on certificate held admissible on issue 
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whether deceased obtained reinstatement of benefit certificate by misrepresentations, since 
certificate of physician and order was public record. Where insurer contended that 
insured obtained reinstatement of benefit coniteein through misrepresentations, admissions 
in proof of death signed by physician held admissible and binding on claimant unless 
explained. Documentary evidence shown by doctor’s certificate obtained by insured for 
purpose of escaping payment of poll tax or working on county highways held binding on 
beneficiary, where not explained, where insurer sought to defeat liability on benefit cer- 
tificate because reinstatement was allegedly obtained by misrepresentations. Woods v. 
National Aid Life Ass’n. (Mo.) 
655(2)—In action on life policy involving defense that insured had made fraudulent answers 
to questions in application, evidence that questions as to insured’s health were not asked 
of her nor answered by her and that answers were not filled in when insured signed paper 
containing questions held admissible to negative fraudulent misstatement, where answers 
were not warranties, but statements which would avoid policy, only if they were made 
with knowledge of their falsity. Insured’s acceptance and retention of life policy for 
more than a year held not to render its terms binding on her, in absence of evidence that 
she read policy, so as to render inadmissible testimony that questions in application, form- 
ing part of policy, respecting insured’s health, were not asked of her nor answered by her, 
and that answers claimed by insurer to have been fraudulent were not filled in when insured 
signed paper containing questions. Stein v. New York Life Ins. Co. (Pa.) 
(3). Guaranty and indemnity insurance. 
655(3)—Evidence that questions with regard to health of insured forming part of application 
for life policy were not asked of her by examining physician nor answered by her and 
that answers claimed to have been false and fraudulent were not filled in when insured 
signed paper containing questions, was susceptible of great abuse, wi should be subject to 
closest scrutiny by trial court. Stein v. New York Life Ins. Co. a.) 
§ 658. LOSS OR DAMAGE TO PROPERTY, AND CAUSE HEREOF. 
658—In suit on fire policy, where insurer pleaded that insured procured burning, bill against 
insured for divorce was properly admitted on question of motive for burning and was 
evidence of its filing and existence ~ ~ nature of claim asserted. Southern Home Ins. 
Co. of the Carolinas v. Boatwright. a.) 
§ 659. DEATH OF OR INJURY TO PERSON INSURED AND CAUSE THEREOF. 
(1). In general. 
659(1)—In action to recover double indemnity under life policy for insured’s death as result 
of gunshot wound inflicted by another on theory death was caused by “‘accidental means,” 
evidence, consisting of testimony of witnesses in prosecution against person who had 
inflicted wound, held admissible to establish that insured’s death was brought about by his 
own action in that accused fired in self-defense, and that death therefore was not proxi- 
mate result of accidental means. National Life & Accident Ins. Co. v. Jones. (Ky.) 
659(1)—In action for disability benefits, offers to show that physicians negatived permanency 
of disability, and that insurer’s officer and agent told insured that policies allowed benefits 
if total disability continued for over 90 days, held properly rejected, as regards trial 
before jury, because having no bearing on jury issue as to duration of total disability. 
Turcotte v. Prudential Ins. Co. of America. (N. H.) 1002 
659(1)—In action upon group policy for total and permanent disability benefits, evidence as to 
a specific injury received prior to development of total disability held properly admitted. 
Thompson v. Aftna Life Ins. Co. of Hartford, Conn. (S. C.) 98 
(2). Suicide. 
-~Exclusion of evidence tending to show that insured had motive for committing suicide 
is error. In action on life policy, testimony of insurer’s cashier that she informed insured 
on date of his death that premium on policy was due on that day held admissible on 
question whether insured had motive to commit suicide. Occidental Life Ins. Co. v. 
United States National Bank of Denver, Colo. (Colo.) 1213 
659(2)—Verdict of coroner’s jury is competent only to prove death, and is not even prima 
facie proof of cause of death. Heiman v. Pan American Life Ins. Co. (La.) 
$§ 660. — VALUATION OF PROPERTY. 
660—In suits on fire policies, incomplete inventories, books of account of insured, and parol 
testimony held admissible to prove value of goods destroyed, and established such value, 


where no evidence was offered in rebuttal. Istrouma Mercantile Co., Inc. v. Northern 
Assurance Co., Tad. (ia.) 

§ 661. — AMOUNT OF LOSS. 

661—Where, in suit on group policy for total and permanent disability, insurer had shown 
that insured had done certain work after alleged. disability, admission of evidence 
concerning need of insured’s family and condition of insured at the time held proper. 
JEtna Life Ins. Co. of Hartford, Conn. v. Gullett. (Ky.) 

§ 662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 

(1). In general. 

662(1)—In action for disability benefits under life policy, report of physician filed by insured 
with insurer as proof of disability held admissible, even though insured’s wife gave part 
of information as to time disability first appeared, where insured received report from 
hysician, submitted it to employer, and mailed it to insurer. Nalley v. Metropolitan 
Like Ins. Co. ce <<) ‘ie ; ices 

§ 664. ESTOPPEL OR WAIVER. , 

664—In action on industrial life policy by administratrix of insured, who had signed applica- 
tion for policy. her testimony that agent directed her to sign her brother’s name to applica- 
tion held admissible. Byrne v. Prudential Ins. Co. of America. (Mo.) 

664—Evidence as to knowledge of insurer’s agent of commencement of foreclosure proceedings 
after issuance of fire policy, which was offered to show waiver of forfeiture provision 
relating to foreclosure proceedings, held properly rejected in view of nonwaiver provision 
of policy, in absence a evidence that agent had authority different from that ordinarily 
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conferred on local soliciting aouet or had authority of general agent. Herrick et al. v. 
City of New York Ins. Co. e (Ohio) 

§ 665. "a he AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 

665(1)—Whether railroad company procuring group life policies for its employees had 
implied authority to issue new certificate on change of beneficiary and to retain papers 
in its files was question of fact, and finding that it had such authority was warranted 
under evidence in action on policy by original beneficiary. Shaw v. John ee 
Mutual Life Ins. Co. (Conn.) 

665(1)—In proceeding to determine beneficiary of life certificate whom insured had ios 
as ‘‘Amelia, related to me as wife,’”’ evidence held to show that woman by name of Amelia 
with whom insured lived, but to whom he was not married, and not his divorced wife, 
whom insured was said to have called ‘‘Amelia,’? was intended as beneficiary. A¢tna 
Life Ins. Co. v. Sower et al. (Mich.) 

665(1)—In action to recover disability benefits provided for in insurance certificate issued to 
employee covered by master policy obtained employer, evidence held to sustain findings 
against insurer. A®tna Life Ins. Co. v. McCree. (Miss) 

665(1)-——Recovery of judgment for injuries against a ae 2 i return of execution thereon 
unsatisfied were prima facie proof of insolvency of judgment debtor within employer’s 
liability policy. Caiola v. Aitna Life Ins. Co. (N. J.) : 

(2). The contract. 

665(2)—Where liability under life policy was conditioned on proof of delivery of policy 
to insured and payment of first premium, proof of such facts held condition precedent 
to beneficiary’s recovery on policy. Where evidence was insufficient to show that life 
policy found in desk used by deceased insured, who was an insurance agent, had been 
delivered to insured, mere possession of policy by insured held insufficient to entitle 


beneficiary to recover thereon. Golden v. Equitable Life Assurance Society of the 


United States. (Mass.) 


665(2)—In action on life policy issued by mutual benefit association involving defense that 
insured was not in sound health when policy. was delivered, death certificate disclosing that 
insured died with tuberculosis held only prima facie evidence of such fact and not. con- 
clusive that any disease existed when policy was taken out. Duncan Life & Accident 
Ass’n v. Ross. (Okla.) 

Evidence that insured worked on December 14, 1932, that he reported for work every 
morning until he became ill on December 28th, although prevented from working by com- 
pany’s plan of distributing work, that he died January 4, 1933, while company owed him 
wages, which his wife received on surrender of brass check, such checks being issued to 
all employees and taken up on their discharge, and that premium was paid for December, 
held to warrant finding that insured was employed at his death and that his beneficiary was 
entitled to recover on group policy. Ozanich v. Metropolitan Life Ins. Co. (Pa.) ’ 

(3). Avoidance and forfeiture. 

665(3)—Evidence held to establish forfeiture of health and accident policy for nonpayment of 
premiums. Southern Life & Health Ins. Co. v. Avery. (Ala.) 

665(3)—Whether there has been lack of co-operation on part of assured, in defense of action 
on liability policy brought against insurer, sufficient to constitute breach of policy is ques- 
tion of fact. In action on automobile public liability policy for amount of judgment 
obtained against assured where insurer repudiated liability under policy and withdrew tts 
attorney from case three weeks prior to trial after notice to insured, because of disappear- 
ance of insured without notification of insurer, eight months after accident, and three 
months after insurer had been served with summons and complaint, during which time 
insured had not been requested to keep insurer informed of his whereabouts, question of 
whether failure of insured to attend trial constituted breach of co-operation clause to 
prejudice of insurer held for jury. Panhans v. Associated Indemnity Corporation. (Cal.) 

665(3)—Finding, in action by person injured against tort-feasor’s liability insurer, that there 
was no violetion by insured of co-operation clause of policy, held justified under evidence, 
notwithstanding inability to locate insured, who was a traveling salesman at time when 
deposition was desired six or eight months after action was filed. Jensen v. Eureka Cas- 
ualty Co. et al. (Calif.) 

665(3)—Mere creation of suspicion of insured’s incendiarism held insufficient to defeat action 
under fire policy, and facts and circumstances of each particular case must be addressed 
to sound discretion of court. Evidence held to establish that plaintiffs were guilty of 
incendiarism precluding recovery on fire policy on dwelling. Parker et al. v. eee 
Fire Ins. Co. of Hartford, Conn. a. 

665(3)—In action on industrial life policy, evidence held to show that agent did not, | as con- 
tended, receive advance payment of year’s premiums in cash, nor issue receipt which 
plaintiff claimed was lost. Centanni v. Southern Life & Health Ins. Co. (La.) 


665(3)—Evidence held to bar recovery on life policy on ground that applicant knowingly made 
false statements as to past condition of health and as to whether he had consulted.or been 
treated by physician for heart trouble during past five years. Sakallaris v. New York 
Life Ins. Co. (Me.) 


*665(3)—In action on life policy, evidence sustained special findings that insured, in applying 
for reinstatement, answered truthfully in stating that he was in same health as when policy 
issued, and that insured answered falsely in stating that within past two years he had not 
had any illnesses and had not consulted or been treated by any physician, but that insured 
did not intend to deceive by false answer and that matter misrepresented did not increase 
risk of loss. Robbins v. New York Life Ins. Co. (Minn.) 


665(3)—Evidence that insured in application for reinstatement of life policy stated ‘that. he. was 
in same physical condition as when policy was issued, but that he did not disclose 
examination by physician which aoa have shown a health condition affecting insurability, 
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held to justify denial of recovery on policy where insured died a few weeks after 
reinstatement. New York Life Ins. Co. v. Burris. (Miss.) ... 

665 (3)—Verdict that life policy had lapsed for nonpayment of een held sustained by the 
evidence. Girvin v. Metropolitan Life Ins. Co. (Mo.) 

665(3)—In action to cancel life and disability policy for fraud in ‘ap lication for ‘reinstatement, 
evidence held to authorize finding that insured committed no Soa on insurer, notwith- 
standing insured had consulted two physicians and signed certificate stating that he had 
not ee Equitable Life Assurance Society of United States v. Boisvert 
et a i 


665(3)—-Evidence sustained finding that insurer sued on fire policy had notice prior to fire 


78 


removal of insured goods to new location. Bonacorso v. Camden Fire Ins. Ass’n. (Nebr.) f i374 


665(3)—Insured who became disabled from tuberculosis held entitled to disability payments 
under policy providing for such peo for disability resulting from injury or disease 
sustained or contracted after policy was issued, as against contention that tuberculosis 


a prior to issuance of policy. Turczynski v. John Hancock Mutual Life Ins. Co. 


665(3)—Uncontradicted evidence as to consultations of insured with physicians, contrary to 
statement in application, held to warrant judgment for insurer for return of disability 
benefits paid and for cancellation of waiver of premium and disability provisions. Apter 
v. Equitable Life Assurance Society of the United States. (N. Y. 

665(3)—In action on fire policy for loss sustained through destruction of household goods and 
furniture, evidence held insufficient to show that insured had placed a fraudulent valuation 
upon destroyed property. Queen Ins. Co. of America v. Baker. (Okla.) 

665(3)—In action on life policy involving defense that insured had made fraudulent answers 
to questions in application, evidence that questions with regard to insured’s health were 
not asked of her by examining physician nor answered by her, and that answers were not 
filled in when insured signed paper containing questions, held to support verdict for plain- 
tiff. Stein v. New York Life Ins. Co. (Pa.) ee 

665(3)—In action upon fraternal life pclicy for disability benefits where insured testified that 
he did not have prostatic trouble, or any of troubles from which he was claiming total dis- 
ability, at time he made statement as to good health in application for reinstatement after 
lapse, whether insured did in fact have any bodily disease at such time held for jury, 
notwithstanding physician testified he had been treating insured at that time for a chronic 
prostatitis. Kizer v. Woodmen of the World. (S. C. 

665 (3)—Evidence showing that relative of owner of house insured against fire had moved into 
room of house to protect house from prowlers during vacancy, and had stayed there every 
night with exception of an occasional night, not oftener than once a week, held to sustain 
finding that house had not remained vacant in violation of fire policy so as to justify 
avoidance of policy. Fireman’s Fund Ins. Co. v. Reynolds. (Tex.) 

665(3)—Courts are not disposed to scan very strictly evidence which at to rebut technical 
forfeiture of right of payment in policy, or to oppose barest technicality as bar to plain- 
tiff’s right to recover honest claim. American Credit Indemnity Co. of New York v. 
W. K. Mitchell Co., Inc. (U. S.) 

665(3)—Evidence justified finding that other automobile policies, which had been replaced with 
policies in other companies by directions of issuing insurers, had been ‘‘canceled” within 

warranty against cancellations in automobile public liability policy in suit, though they 
were not formally canceled in accordance with provisions of policies respecting cancellation. 
Eddy et al. v. National Union Indemnity Co. .) 

665(3)—Insured, under evidence showing that he was man of ‘relatively large business affairs 
and must have known purpose of insurer in questioning him, upon application for insur- 
ance, as to his health, and that he had spent some time at clinic for diabetic treatment a 
few months before making application, held to have willfully made false statement, on 
application, that his health was good, for purpose of deceiving insurer and procuring a 

policy. First Trust Co. of St. Paul et al. v. Kansas City Life Ins. Co. ; 
665(3)—Evidence that insured, both before and after applications for disability insurance, 

engaged in hard labor involving use of heavy sledge, and that first diagnosis of serious 

illness was made several months after applications and was for hardening of arteries 

rather than sclerosis of nervous system which caused disability, held to show that insured 

did not know nature of disabling disease prior to applications. Horwitz et ux. v. New 

York Life Ins. Co. (U. S.) : . 

(4). Loss and liability of insurer in general, 

665(4)—Where assured requested insurer to issue full coverage automobile policy to replace 
policy about to expire and insurer delivered policy which it represented covered request, 
evidence held to support finding that insurer made such representations so as to entitle 
assured to recovery on policy. Evidence that assured informed representatives of insurer 
that he desired policy to replace full coverage policy about to expire and representatives 
told assured that such policy could be issued, ly insurer issued odley which it represented 
covered request, held to show that representatives had authority to speak for insurer so as 
to entitle assured to recover on policy. Golden Gate Motor Transport Co. v. Great Ameri- 
can Indemnity Co. (Cal.) 

665(4)—Evidence of quantity and value of tobacco destroyed by fire while stored in ware- 
house held sufficient to sustain finding for assured in action on fire policy. Boston Ins. 
Co. et al. v. Faulkner et al. (Ky.) ‘ 

665(4)—Evidence held insufficient to show that agreement for transfer of coverage of auto- 
mobile liability policy to new truck purchased by insured was made before plaintiff's 
intestate was struck by new truck, precluding enforcement against insurer of judgment 
recovered by plaintiff against insured. Bowley v. Aitna Life Ins. Co. | (Me.) 

665(4)—In bailor’s action on fire policies for value of goods damaged by fire while in possession 
of bailee for hire, who was insured in policies, evidence that plaintiff's goods were dam- 
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aged by fire while on insured’s premises held to make prima facie case of liability, in 
absence of evidence from either party on question of negligence. Wexler v. National 
Ben Franklin Ins. Co. et al. (N. Y.) 

665(4)—Failure to prove affirmatively that loss did not result from riot, order of civil author- 
ity, theft, neglect of insured to preserve property at or after fire, ‘explosion or lightning, 
held not to preclude liability on fire policy, where insured was absent at time of fire, did 
not know of its existence until next day, house had been vacant a few days just preceding 
fire, and there was no evidence tending to connect insured or any particular person with 
incendiarism. Superior Fire Ins. Co. of Pittsburgh, Pa. v. Roberts. (Tex.) 

665(4)—lIn action on bank burglary and robbery policy to recover for loss sustained by bur- 
glary of jewelry held by insured as collateral security for loan, insured held not entitled 
to recover for loss of ear screws where there was no evidence fixing their value. Ocean 
Accident & Guarantee Corporation, Ltd. v. First National Bank of Dickinson, (Tex.). 

665(4)—In action on policy covering theft of automobile, evidence that automobile was found 
in wrecked condition near garage before it had been reported lost and insured’s letter to 
mortgagee of automobile stating that automobile had been stolen, wrecked, and recovered 
held insufficient proof to show that automobile was stolen or to justify emaveeeD 4 on policy. 
Firemen’s Ins. Co. of Newark, N. J, v. Universal Credit Co. (Tex.) 

( Life and accident insurance. 

665(5)—Death four months after trial of insured, who sued for total disability benefits under 
group policy because of loss of use of left arm, held not to show that he was totally dis- 
abled, where cause of death or relation of disabled condition thereto did not appear. 
Equitable Life Assurance Society of the United States v. Davis. (Ala.) 

665(5)—Beneficiary suing on accident policy is not required to prove by direct testimony that 
insured’s death resulted from accidental injury, but can establish such fact by circum- 
stantial evidence. In action on accident policy, evidence held sufficient to support finding 
that insured’s death was caused by accidental means. Mutual Ben. Health & Accident 
Ass’n v. Basham. (Ark.) 

665(5)—Evidence held nmuiictiat to establish payment to insurer or his authorized agent 
of amount represented by former indebtedness against life policy, so as to authorize 
recovery on policy. Kentucky Home Life Ins. Co. v. Mosley. (Ark.) 

665(5)—-Evidence held to sustain finding relative to amount necessary to purchase double 
indemnity insurance from time policy lapsed to time of insyred’s death, since pre- 
sumption existed that trial court took judicial notice of standard digests which supported 
finding. Henricks v. Metropolitan Life Ins. Co. (Cal.) 

665(5)—Showing that insured’s death occurred by unexplained violent external means is prima 
facie proof of accidental death which may be overcome by direct or circumstantial evidence. 


1072 


Occidental Life Ins. Co. v. United States National Bank of Denver, Colo. (Colo.) 1213 


665(5)—Evidence that insured was found to be insane and was committed to a hospital as an 
insane patient and remained there as a patient up to date of trial held to sustain finding of 
“permanent disability” of insured within policy, notwithstanding that physicians testified 
that insured might re nese his sanity, and that no one testified that he would never recover. 
Prudential Ins. Co. of America v. Citizens Trust & Savings Bank of Evansville. (Ind.) 

665(5)—In action on accident policy for death of insured from blood poisoning allegedly result- 
ing when horses attached to wagon upon which insured was standing suddenly moved for- 
ward throwing insured to ground with such force as to cut hand and to thrust into flesh of 
hand infectious germs, evidence held to sustain finding that accident happened in manner 
alleged. Federal Life Ins. Co. of Chicago, Ill. v. Bower. (Ind.) 

665(5)—In action on life policy, with provision for accidental injuries, evidence held ‘to sus- 
tain finding that injuries alleged to have been received when insured was struck by auto- 
mobile on which he was leaning resulted solely from external, violent, and accidental 
means. Life & Casualty Co. of Tennessee v. Farthing. (Ky.) is 

665(5)—In action for disability benefits under iife policies containing disability clauses, evi- 
dence held to sustain finding that insured was totally disabled from pursuing his occupa- 
tion of banker. Mutual Life Ins. Co. of New York v. Beckmann. (Kv.) 

665(5)—Verdict on group policy based on number of years insured had worked for employer 
after issuance of policy held sustained by the evidence. Etna Life Ins. Co. of ae 
Conn. v. Gullett. (Ky.) 

665(5)—In action on life policy which was delivered and first premium paid on April 9. “ae 
tiff held not bound by statement made in her claim under policy that health of insured 
first began to be affected on April 4, where her testimony at trial was of contrary tenor 
and might have been believed. Testimon of insured’s wife that he had no material sick- 
ness until April 11, and that he sored regularly until that date, of insured’s foreman 
that he worked up until April 11, at labor requiring rugged man, and of physician that he 
found nothing in particular wrong with insured in examination made about April 10, held 
to sustain finding that insured was in good health when policy was delivered and first pre- 
mium paid on April 7, thus og ad plaintiff to recover on policy. _— Life Ins. Co. 
of New York v. Royal. (Mass.) 5 

665(5)—-Evidence that employee was overcome by ‘aniline dye fumes | over 5 months be fore 
lapse of group insurance, and had pulmonary tuberculosis when he entered hospital about 
3} months subsequent to such lapse, held insufficient to sustain finding of total permanent 
disability during life of insurance. Boyd v. Equitable Life Assur. Soc. of the United 
States. (Mich.) 

665(5)—Evidence held to sustain finding that insured, who was active tubercular, was totally 
and permanently disabled at time of lapse of life policy ere disability clause. 
JEtna Life Ins. Co. v. Roberts. (Miss.) 


665(5)—Evidence held to show that collision eiteniia automobile in which inviered was riding 
and street car, resulting in death of insured, was ‘“‘accidental’’ within accident policy. 
St. Clair v. Washington Fidelity National Ins. Co. (Mo.) 
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665(5)—In action to recover disability benefits under group policy, evidence that insured was 
performing all duties pertaining to his employment at regular wages when he was dis- 
charged was insufficient to show total and permanent disability during period of employ- 
ment, as required under policy. Carter v. Connecticut General Life Ins. Co. (N. C.). 739 

665(5)—Evidence that physician and surgeon, having become afflicted with encephalitis, was 
unable to do surgery or even give hypodermic injections, although treating about four 
patients daily and writing several prescriptions, warranted recovery on policy requirin 
insured to be whoily and continuously disabled from performing ‘“‘any and every kind o 
euty 33% to his occupation or business.” Teitelbaum v. Massachusetts Accident 

“te Evidence held sufficient to support finding that lumber dealer, who, prior to injury 
necessitating amputation of all fingers and thumb of his left hand, had done only heavy 
outside work connected with business, was disabled within meaning of total and permanent 
disability clause of life policy from engaging in any occupation for remuneration or profit. 
Bubany v. New York Life Ins. Co. (N. M.) 1007 

665(5)—Evidence showing removal of knee joint and uniting of femur and tibia held insuffi- 
cient to warrant recovery by upholstery salesman for “permanent total disabilit within 
group life policy requiring inability to engage in any occupation for profit. Williawns et 
ux. v. John Hancock Mutual Life Ins. Co. (N. Y.) 736 

665(5)—-Evidence held to show that insured was not wholly, continuously, and permanently 
disabled so as to be entitled to disability benefits under life policies prior to date when 
insured furnished claim proofs. Mutchnick v. John Hancock Mutual Life Ins. Co. 
cic -wed ...1290 

665(5)—Insurer, seeking to avoid payment of double indemnity under insurance policy because 
of provision excepting death resulting from intentional act of another, must show con- 
clusively that blows falling on insured were intended for him. Kansas City Life Ins. 
Co. v. Nipper. (Okla.) 1020 

665(5)—Evidence that insured was of foreign birth and had limited education, had worked as 
grocer, automobile mechanic, and truck driver, that he had undergone two operations for 
removal of dead bone as result of accident in which his right leg was crushed, that 
physicians were unable to assure recovery by another operation, and that his right arm 
was permanently impaired 50 per cent., held to sustain finding that insured was per- 
manently disable from following or directing any business for which he was fitted, and to 
justify recovery for total and permanent disability under health and accident policy. 
Principi v. Columbian Mutual Life Ins. Co. (Tenn.) 

665(5)—In action on group policy insuring against disability preventing insured from engag- 
ing in any occupation or employment for wage or profit for life, evidence held insufficient 
to show disability. Travelers’ Ins. Co. v. Cox. (Tex.) 

665(5)—Evidence of stiffness of joints of hand of insured washerwoman resulting from acci- 
dent and of disablement caused thereby held to sustain recovery on life and health and 
accident policies of benefits provided for “each day * * * insured is * * * disabled from 
performing work of any nature.”’ National Life & Accident Ins. Co. v. Wyatt. (Tex.) 1093 

665(5)—Evidence held to justify denial of recovery of disability benefits on life policy requir- 
ing due written proof of total and permanent disability before default in payment of any 
premium, where evidence did not warrant finding that insured was mentally incapable of 
= a proof before premium extension note fell due. Bell v. Philadelphia Life Ins. 

a) ( : ‘ ‘ : ; p i ss - 

665(5)—“‘Due proof,” as used in life policy wherein insurer’s obligation to pay for total dis- 
ability rested solely upon insured furnishing due proof of permanence of such disability, 
means sufficient evidence to support or produce a conclusion; adequate evidence. T,ando v. 
Equitable Life Assurance Society of the United States. (U. S.) 

665(5)—Evidence held to sustain finding that insured’s injury was total and permanent within 
terms of policies entitling him to recover thereon. Mutual Life Ins. Co. of New York v. 
Treadwell. (U. S.) 

665(5)—In action on life policies, “evidence of measurements and physical ‘characteristics of 
partially decomposed torso around which was belt bearing initials of insured held to 
support finding that torso was that of insured. In action on life policies, evidence that 
insured was in good health, that he had declared on January 7, 1931, that he would be 
home in fifteen minutes, that neither he nor his automobile were thereafter seen, and that 
his torso which was found over two years later had been in water for long period, held to 
evppert finding that insured died on or about January 7, 1931. Mutual Life Ins. Co. of 
New York v. Savre. (U. S. 

665(5)—Evidence authorized finding that septic infection causing insured’s death was of and 
through visible wound as fogenred for recovery water aenens policy. Griswold v. Metro- 
politan Life Ins. Co. (Vt.) : ; 

(6). Suicide. 

665(6)—Circumstantial evidence cannot establish suicide unless excluding every reasonable 
hvpothesis of accidental death, but motive may be established by clear preponderance 
of evidence. Where proof of motive is essential to overcome legal presumption against 
suicide. nleader has burden to establish motive by clear preponderance of evidence. In 
determinine whether death of sane insured was accidental or suicidal, in absence of direct 
evidence of eyewitnesses, suicide notes, or previous declarations, physcial facts must be 
suhordinated to evidence as to motive. Evidence held to authorize recovery of double 
indemnity under life and accident policy on ground that insured’s death resulted from 
accidental discharge of revolver while being handled by insured, rather than from his volun- 
tary act. Heiman v. Pan American Life Ins. Co. (La.) ; ‘ 1250 

665(6)—In action on double indemnity clause of life policy containing ‘exception a inst death 
by suicide. evidence held insufficient to sustain fn ding that death of insur 

wound was accidental. Jefferson Standard Life Ins. Co. v. Clemmer. (U. S.) 
665(6)—Evidence held to sustain finding that death of insured as result of falling from upper 
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floor of high building was accidental within meaning of double indemnity accident clause 
of life policy, and not suicidal. Graham v. New York Life Ins. Co. (Wash.) 
(7). Proof and adjustment of loss. 

665(7)—Evidence that proof of permanent disability was made by guardian of insured on form 
furnished by insurer and given to insurer’s agent held to show that insurer received due 
proof of total and permanent disability within meaning of policy. Prudential Ins. Co. of 
America v. Citizens Trust & Savings Bank of Evansville. (Ind.) . 

665(7)—In action on life and accident policy to recover for alleged fracture of astragalus bone 
of ankle, evidence held insufficient to establish that X-ray photograph which policy required 
as part of proofs was readable when delivered to local agent of insurer. Columbian Mutual 
Life Ins. €o. v. Jones. (Miss.) 

665(7)—Evidence showing that insured in good faith had furnished insurer with what insured 
plainly intended as proof of loss and had offered to furnish such other or further proofs 
as insurer might require, and that insurer had maintained silence until after expiration of 
time for furnishing proofs, held to sustain finding to effect that insurer had waived require- 
ments of policy as to furnishing proofs of loss. Queen Ins. Co. of America v. Baker. 
(Okla.) Sus 

665(7)—Evidence held not to warrant finding that insured was physically or mentally incom- 
petent to furnish proof of total disability during continuance thereof, which was required 
as condition for payment of disability benefits under life policies. Bushnell v. Mutual 
Life Ins. Co. of New York. (Wis.) 

(8). Estoppel or waiver. 

665(8)—Evidence that assured, who was registered owner of automobile which had been sold 
to employee, made no false representations concerning ownership of automobile, and that 
insurer did not call assured’s attention to provision of policy excluding liability where 
automobile was registered in assured’s name, held to show waiver of condition so as to 
entitle assured to recovery on policy. Golden Gate Motor Transport Co. v. Great American 
Indemnity Co. (Cal.) See Rien ae pes ss . 

665(8)—In action for total disability benefits under group policy, evidence held sufficient to 
support finding that insurer had denied liability on laintiff's certificate. Equitable Life 
Assurance Society of United States v. McDonald. Ky.) ‘ pee eede ahs se Bl 

665(8)—In suit to reach and apply insurance money under automobile liability policy covering 
persons operating automobile with permission of named insured, for satisfaction of judg- 
ments against insured’s son for injuries caused by his operation of insured’s automobile, 
evidence of assumption and conduct of defense of action against judgment debtor without 
reservation as to coverage and with knowledge of facts held sufficient to support judgment 
for plaintiffs based on finding that insurer was estopped to assert defense of noncoverage. 
Colby et al. v. Preferred Accident Ins. Co. of New York. (Me.) Be ees eats 

665(8)—Forfeitures are looked upon with disfavor, and slight circumstances, indicating inten- 
tion to waive forfeiture of policy, will support finding of waiver. Sovereign Camp, 
W. O. W. v. Williamson. (Miss.) 

665(8)—Evidence held insufficient to show alleged waiver by soliciting agent and district agent 
of provision in application for life policy that there should be no insurance contract until 
policy was issued and delivered and first premium paid during insured’s lifetime, where 
insured understood that delivery of policy was necessary before insurance contract would 
be effective, and when he made offer to pay premium in advance was advised to wait until] 
he got policies and was further advised by soliciting agent that insurance would go into 
effect as soon as policy was delivered. Veser v. Guardian Life Ins. Co. of America. 

io pee os Surin Gh cies chat siasa¥ yi ke eta GO aes 

665(8)—In action on life policies evidence held to support finding that insurer’s agents acted 
within scope of authority in negotiations for payment of past-due premiums. American 
National Ins. Co. v. Cleveland et al. (Tex.) ..... . Sate icone 

§ 666. AMOUNT OF RECOVERY. 

666—In action by insured on health policy which was repudiated by insurer after it received 
claim for total permanent disability, because of alleged fraudulent representations made 
by insured to insurer’s medical examiner, doctrine of anticipatory breach held not appli- 
cable, and hence insured could recover only for payments due at time of suit and not 
total amount to become due measured by expectancy tables. Where insured was totally 
and permanently disabled and was exempt from further payment of dues or assessments 
at time insurer repudiated health policy, insured held to have fully performed his part of 
contract rendering contract unilateral, breach of which did not amount to anticipator 
breach which would permit recovery of installments not yet due. In action on healt 
policy, wherein insurer’s liability was determined and all that remained was payment of 
indemnity as provided by insurance contract, contention that insurer might become hostile 
and force insured to sue for future installments held not to require application of rule 
of anticipatory breach entitling insured to recover future installments based upon alleged 
life expectancy. Cobb v. Pacific Mutual Life Ins. Co. of California. (Cal.) ......... 

666—Claim for face amount of fire policy held certain, so as to authorize interest thereon 
from date insurer’s liability under policy began, where loss was admittedly total, and insurer 
at no time questioned amount, but based its sole defense on alléged forfeiture of policy by 
breaches of its conditions. National Fire Ins. Co. v. Thompson et al. (Ga.) rn Oe BS 

666—Where life policy provided that premiums were due annually in advance and that pre- 
miums due would be deducted in settlement under policy, insurer could deduct full year’s 
premium from amount of insurance, where insured died during first quarter without having 
paid any premium for that year. Andrews v. Union Mutual Life Ins. Co. of Iowa. (Ia.) 

666—Insured, recovering judgment against insurer under disability clause of group policy, 
held entitled to recover only for installments falling due between date of insurer’s 
repudiation of contract and date of beginning of action, and not for installments falling 
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due after bringing of suit, or before insurer denied liability. Young v. Metropolitan 
Life Ins. Co. (Mo.) 

666—Where court’s charge in prior action had submitted issue whether insured was totally and 
permanently injured at time of trial, insured in subsequent action to recover disability 
benefits under life policy held entitled to recover for total disability only from date of 
5 a a to time of commencement of subsequent action. Livert v. Travelers’ Ins, Co. 
( 

666—Where taxicab liability bond limited surety’s liability to $2,500 for single judgment. for 
injuries or death, and to $5,000 on all judgments for injuries or death, recovery by wife 
of $2,564.60 for "personal injuries, and by husband of $500 for loss of services, although 
included in single paper, held to constitute “een judgments, as against contention 
that there was only single judgment as to ich surety’s total liability was $2,500. 
Hax et al. v. Amalgamated Mutual Automobile Casualty Co. (N. Y. 

666—Award of $750 on fire insurance policy for total destruction of wer sedan held not 
excessive. Beatty v. Netherlands Ins. Co. of the Hague, Holland. (Pa.) 

666—Interest on amount due insured under disability policy should be calcul 2ted from date 
when proof of claim was made and liability was denied, which was date when amount due 
insured under policy became due and payable. Tyler v. Sovereign Camp, W. Ww. 


666—Under_windstorm policy on house and furnituie therein coverin ‘only ‘loss or damage 
caused by wind, insured held not entitled to recover for value at furniture where jury 
og. that furniture was damaged partly by water. Fire Assn. of Philadelphia v. 
Da Camara. (Tex.) 
666—Judgment fixing liability of insurers for entire life of insured under policy -providing for 
monthly payments for total and permanent disability until death of insured held erroneous, 
since judgment could not be entered for more than maquaente anemny 4 oo. a 
Life Ins. Co. of New York v. — (U. S.) ; ‘ oi 
§ 668. QUESTIONS FOR JURY 
(1). In genera: 
668(1)—Whether railroad company procuring group life policies for its employees had 
implied authority to issue new certificate on change of beneficiary and to retain papers 
in its files was question of fact, and finding that it had such authority was warranted 
under evidence in action on policy by original beneficiary. Shaw v. John Hancock Mutual 
Life Ins. Co. (Conn.) 
668(1)—In action on level premium life policy, payment of which had been refused on ground 
of misrepresentation of age of insured in application, question of vexatious refusal to 
ay, entitling beneficiary AY enalties and attorney’s fees, held for jury. Fowler v. 
Mi issouri Mutual Ass’n. Mo.) 
668(1)—Insurer’s retention a pou paid when application was made, while. claiming that 
policy was not in force because it was not delivered to insured in person while she was 
in sound health, held to a submission of question concerning —— and attorney’s 
fees to jury. King et al. Mutual Life Ins. Co. of Baltimore. (Mo.) 
668(1)—-Whether insurer contesting issue of fact has vexatiously refused to pay proceeds 
of policy so as to be subject to penalty is not for jury in absence of substantial showing 
that insurer acted in bad faith and without reasonable cause in raising and relying upon 
issue. Submission to jury of question whether insurer’s refusal to pay proceeds of acci- 
dent policy was vexatious so as to subject insurer to penalty held error where there 
were clear-cut issues of fact for jury to pass upon, in absence of evidence that insurer 
acted in bad faith and without reasonable cause in raising -_ aoe on such issues. 
St. Clair v. Washington Fidelity National Ins. Co. (Mo.) ; 
(2). Agency 
668(2)—In action for double indemnity provided in life and accident policy, conflicting evi- 
dence whether bank officer making settlement with beneficiary of claim on policy was 
insurer’s agent held for jury. Kansas City Life Ins. Co. v. Nipper. (Okla.) 
(3). The contract in general. 
668(3)—In mortgagee’s action on fire policy containing loss payable clause, whether mortgagee 
had insurable interest in property and whether amount of insurance had been reduced 
before fire held for jury under evidence. St. Paul Fire & Marine Ins. Co. of. St. Paul, 
Minn. v. Crump.  (Ala.) 
668(3)—In. action on health and accident. policy containing provision "that policy contained 
entire insurance contract and no change would be valid unless indorsed by executive 
officer of insurer, whether insurer sent letter changing due date for payment of premiums, 
and whether terms of letter were egreed to by insured, —_ for jury. Vinther et al. 
v. Sunset Mutual Life Ins. Co. (Cal.) 


668(3)—In action on life policy providing that liability of insurer should not attach until 
actual payment of first premium, whether insurer permitted agent to take notes: or 
promises for premiums, so as to render policy effective before first payment of premium, 
held for trier of fact. In action on life policy providing that liability of insurer should 
not attach until actual payment of first premium, whether soliciting agent agreed to accept 
insured’s parol promise to pay first premium and delivered our held for trier of facts. 
Jefferson Standard Life Ins. Co. v. Lyons. (Fla.) .. 


668(3)—Provision of group goer releasing insurer from liability in case ) insiared was not 


in good health at time o — of certificate held valid and to preclude direction of 
verdict for insured’s beneficiar ere insured was alleged to have been ill and insane at 
time certificate was issued without medical examination. Federal Union Life Ins. Co. v. 
Lambert. (Ky.) 


668(3)—In actions on insurance policies, question of construction thereof is properly tender: 


1018 


020 


1326 


722 


taken by court rather than jury. Turcotte v. Prudential Ins. Co. of America. (N.H.)..1002 


668(3)—Conflicting evidence whether insured was in sound health when mutual benefit: asso- 
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ciation life policy was delivered, as warranted in application, held for jury. Duncan Life 
& Accident Ass'n v. Ross. (Okla.) 
668(3)—-Whether life policy sued on had been reinstated ‘held, under conflicting evidence, 
for jury who were sole judges of credibility of witnesses and of weight and value of their 
testimony. Illinois Bankers Life Ass’n v. Hardy. (Okla.) 
668(3)—In action on fire policy by insured’s judgment as evidence held insufficient 
to go to jury on question whether insurer had represented to judgment creditor that 
mortgagee clause in statutory standard form of fire policy providing that mortgagor’s acts 
should not invalidate mortgagee’s interest would protect judgment creditor from ee: s 
acts. First National Bank of Charleroi et al. v. Newark Fire Ins. Co. (Pa.)... 
668(3)—Where evidence is conflicting in action on life policy, whether deceased was in "good 
health at time of delivery of policy, — meaning of its terms, is question for jury. 
Adams v. Metropolitan Life Ins. Co. Pa.) “e 
(4). Avoidance and forfeiture. 
668(4)—Whether representations of insurer’s agent constituted fraud avoiding release of dis- 
ability ee = accident policy held for jury. Provident Life & Accident Ins. Co. 
ve Clark. { 
—_—_— “Title or interest in, possession of, or incumbrance, on property. 
668(5)—Whether insured delivered deed to insured property to wife, so as to invalidate fire 
ee requiring insured to have sole ne in fee es held for jury. National 
Fire Ins. Co. v. Thompson et al. (Ga.). , ; 
(6). Fraud or misrepresentations in general. 
668(6)—Whether insured procured life policy by fraudulent representations, so as to authorize 
cancellation of policy, held for jury. Gulf Life Ins. Co. v. Le Croy et al. (Ga.) 
668(6)—In action on industrial life policy by administratrix of insured, whether insurer issued 
policy as result of fraud and collusion practiced on it by administratrix and insurer’s 
agent in signing of application in insured’s name by administratrix held for jury. 
Byrne v. Prudential Ins. Co. of America. (Mo.) 
668(6)—Question whether insured had practiced fraud upon insurer in procuring life policy 
held question of fact for jury. Prudential Ins. Co. of America v. Hill. (Okla.) . 
668(6)—-Statements made in application for life policy issued by mutual benefit association 
te warranties, and conflicting evidence concerning truth or falsity of warranties is for 
ury. Duncan Life & Accident Ass’n v. Ross. (Okla.) 
668(6) In action on life policy where insured in application had represented he had not 
consulted physician whereas in fact he had twice been treated by physicians for gonorrhea, 
evidence showing that if applicant had given true account of his medical history further 
investigation would have been considered necessary by a careful insurer to determine on 
what terms risk should be accepted held insufficient for jury on claim that ee 
tion was immaterial. Jefferson Standard Life Ins. Co. v. Clemmer. (U. 
7s Health, condition, or habits of insured. 
668(7)—Evidence of insurer’s liability on life policy which was issued during fatal illness of 
insured and which contained provision that policy was void if insured was not in sound 
health on day ai its issuance held es for jury. American National Ins. Co. v. 
Hammett. (Ala.) 
668(7)—Action on life policy defended on " ground that insured obtained certificate of sound 
health by false answers in failing to mention prior visits to physicians held properly sub- 
mitted to jury where insured had told insurer’s agent of such visits and record did not 
show that insured had any idea that there was anything fundamentally wrong with him. 
Colver v. Continental Assurance Company. a.) 
668(7)—In action for total and permanent disability benstits under life ‘policy, whether insured’s 
insanity which caused her rt existed at time policy was issued held for jury. Foy 
v. Metropolitan Life Ins. Co. of New York. (Ia.) , 
668(7)—Directed verdict, applied for by insurer, sued on ‘life policy, on ‘ground of insured’s 
breach of continuing representation of insurability from date of application for reinstate- 
ment to moment of its acceptance in failing to inform insurer of mastoidectomy in interim, 
was properly refused if there was fact issue as to fraud of insured in not informing insurer 
of mastoidectomy. Whether insured’s failure to inform life insurer of mastoid infection 
necessitating operation, which was discovered after application for reinstatement of policy 
was made and before its acceptance, was fraud avoiding policy for breach of continuing 
representation of insurability held for jury. Robbins v. New York Life Ins. Co. (Minn.) 
668(7)—lIn action on life policy in application for which insured stated that he was in good 
health, whether insured at time of application knew that he suffered from lymphatic 
leukemia, from which disease he died two — after application was mane, held for 
jury. United Ben. Life Ins. Co. v. Knap kla.) 
668(7)—In action on life policy, question oly full disclosure as to insured’s health was 
— to insurer through its soliciting agent held for jury. Atlas Life Ins. = v. Sullivan. 
( Okla.) 
668(7)—In action on life policy, whether insured, who at time of application 1 was being treated 
for diseased kidney condition by physician who had concealed from insured her true con- 
dition, deliberately withheld material information from insurer by stating in her applica- 
tion for policv that she had never had kidney disease, held for jury. Adams v. Metro- 
politan Life Ins. Co. (Pa.) 
668(7)—In action on disability clause of life ‘policy, whether insured intentionally ‘and for 
purpose of committing fraud on insurer concealed material facts from insurer in applica- 
tion for policy and_ certificate of reinstatement held for jury. Stewart v. Pioneer 
Pyramid Life Ins. Co. (S. C. 
668(7)—In action on life policy, evidence of whether insured secured policy through mis- 
representation that she had not been treated by physicians for serious disease within 


en prior to an held for jury. Estridge v. Metropolitan Life Ins. =, 
rane .. 
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668(7)—Upon determination that answers in application for life policy are untrue, whether 
misrepresentations increase risk of loss is question of law for trial court. Standard 
Life Ins. Co. of the South v. Strong. (Tenn.) 

668(7)—In action on life policy, that evidence that insured made statements in application 
rested entirely upon testimony of survivor to transaction with a decedent held not to 
require submission to jury of question whether insured made statements, where statements 
were contained in different parts of application and both parts were signed by insured and 
attached to policy delivered to him and upon which action was based. First Trust Co. of 
St. Paul et al. v. Kansas City Life Ins. Co. (U. S.) ; 

Payment of premiums. 

668(8)—Where beneficiary suing on life policy has made out a prima facie case, whether 
policy sued on had lapsed for nonpayment of premiums is ordinarily for jury, notwith- 
standing defendant’s evidence is unimpeached, except where such evidence is an undisputed 
record or document of such a character that court may declare its legal effect. Girvin 
v. Metropolitan Life Ins. Co. (Mo.) 

668(8)—In action on mutual fire policy, whether assessment, payment of which was condition 
to insurer’s liability, was paid held for jury. Goldsberry v. Farmers Mutual Fire & 
Lightning Ins. Co. (Mo.) ane ahs ek alraeeeo mate 

668(8)—-In action on life, health, and accident policy, evidence of fraudulent breach of con- 
tract by insurer in refusal of check tendered to district agent be fore premium was due 
but received by home office after due date, and waiver of insurer’s right to refuse to 
accept we so tendered, held for jury. Mitchell v. Mutual Ben. Health & Accident 
Ass’n. (S ) 

668(8)—In action on life policy upon which insured had attempted to pay premiums in meals 
and merchandise furnished to insurer’s soliciting agent who had no authority to accept 
merchandise in payment of premiums, evidence of insurer’s liability on policy held insuffi- 
cient for jury. Gibson v. Texas Prudential Ins. Co. (Mo.) 

668(8)—Whether life insurance association accepted check as payment of assessment, so as 
to preclude forfeiture for nonpayment when check was dishonored, held for jury. Smartt 
v. Texas Mutual Life Ins. Ass’n. (Tex.) 

668(8)—In suit on term life policy, with disability benefits, where agent had no authority to 
take note in payment of premiums, and accident resulting in disability happened after 
expiration of one year from date of pelicy and the giving of the note, which was never 
paid, to insurer’s agent for second year’s premium insurer held entitled to peremptory 
instruction on ground that policy was not in force at time of accident. Travelers’ 
Ins. Co. v. Wolfe. (U. S.) 

(10). Loss and liability of insurer in general. 

668(10)—-In action on_fire — evidence that plaintiff procured property to be burned held 
for jury. Home Ins. Co. Jones. (Ala.) 

668(10)—Whether there has bone lack of co-operation on part of insured sufficient to con- 
stitute breach of automobile public liability policy is question of fact. In action on auto- 
mobile public liability policy for amount of judgment obtained against insured, wherein 
insurer claimed that insured breached cooperation clause of policy, whether alleged acts 
and omissions of insured were substantiated or were of such nature as to operate to 
insurer’s prejudice held for jury. Norton v. Central Surety & Ins. Co. (Cal.) 

668(10)—In insured’s damage action against liability insurer for refusing injured third 
person's offer of settlement for face of policy, evidence held sufficient for jury on 
question whether insurer acted in good faith and dealt fairly with insured in refusing 
settlement. McCombs et ux. v. Fidelity & Casualty Co. of New York. (Mo.) 

668(10)—In action on automobile fire and theft policy where copy of policy was not attached 
to statement and no evidence was presented as to amount of insurance under policy, terms 
of policy, or condition or value of automobile at time of theft, evidence as to insurer’s 
tT on policy held insufficient for jury. Martorella v. Svea Fire & Life Ins. Co. 


668(10)-—Whether_ barn destroyed by fire was oomered by fire policy held for jury. Palmer 
v. Franklin Fire Ins. Co. of Philadelphia. (S. 

668(10)—In action on fire policy, pleas charging that aie caused building to be burned or 

conspired with others to have building burned for purpose of defrauding insurer held 

presecty, withdrawn from jury, where insurer’s evidence respecting alleged conspiracy to 

urn building failed to connect insured with Seay Security Ins. ee “ — Haven 

v. Dazey. (U. 

11 Life or accident insurance. 


668(11)—Affirmative charge, in action to recover benefits under permanent dnaitiy clause 
1 


in policy, is properly given where evidence as to insured’s total and permanent disability 
is without conflict and contrary inference cannot reasonably be drawn therefrom. Whether 
insured is suffering total and permanent disability as applied to insurance policies is 
usually question of fact to be decided by court or jury. In action to recover benefits 
under permanent disability clause of life policy, evidence that insured was unable to do 
substantially all of material acts necessary to prosecution of her business or occupation in 
substantially her customary and usual manner after breaking her left shoulder blade held 
fo ypake gue auestion of permanent disability one for jury. New York Life Ins. Co. v. Sinque- 
e! 


668 (11) Evidence that illiterate laborer, who had lost use of left arm was totally disabled 
within group policy, held insufficient for jury. Equitable Life Assurance Society of the 
United States v. Davis. (Ala.) 

668(11)—Whether insured is totally disabled within policy vreviding ber, benefits is fact 
question under proper pleadings. New York Life Ins. Co. v. (Fla) - 

668(11)—Whether loss of eye by locomotive engineman receiving as oe ok constituted 
“total disability,’ within policy defining “total disability” as one rendering insured 
wholly unable to engage in any “occupation” or perform any “‘work’’ for any kind of 
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compensation held for jury, notwithstanding that insured had earned $350 over twenty- 
three months’ period and could have earned $40 per month for indefinite period as 
ordinary laborer for railroad. Prudential Ins. Co. of America v. Hicks. (Ga.) 

668(11)—In action on group life policy providing for disability benefits, whether insured aii 
totally and permanently disabled while policy was in force held for jury. Smith v. Atna 
Life Ins. Co. (Ky.) 

668(11)—In action for disability benefits on certificate issued under group policy, evidence as 
to whether plaintiff was partially or permanently disabled within meaning of belt held 
for jury. Equitable Life Assurance Society of United States v. McDonald. 

668(11)—-Whether insured had become totally and permanently disabled while oa for 
employer within meaning of group policy held for jury. Astna Life Ins. Co. of ee 
Conn. v. Gullett. (Ky.) .. 

668(11)—Evidence tending to show that insured, prior to time he was laid off from work, aur 
suffering from a complication of serious and painful diseases which had gradually 
grown worse, so that prior to lay off he was able to perform his duties only at price of 
intense pain and suffering, held “for jury upon issue whether insured had become totally 
and permanently disabled prior to lay off, within disability clause of group policy. 
Question of time when insured became totally and permanently disabled within disability 
clause of group policy held for jury. Young v. Metropolitan Life Ins. Co. (Mo.) 

668(11)—In action on group policy for total and permanent disability benefits by employee of 
lead company, where issue was whether total and permanent disability of insured, if it 
had occurred, arose during time of employment and while policy was in force, evidence 
that insured became totally and permanently disabled from lead poisoning prior to ter- 
mination of policy, though * continued to work in the plant for some weeks after lapse of 
_ ere great physical strain held for jury. Farmer v. Metropolitan Life Ins. 
0. 

668(11)—In action on accident insurance contract, evidence that insured received injuries to 
shoulder and arm when his automobile overturned, plus medical testimony that since 
insured remembered events until moment of impact he could not have had cerebral 
hemorrhage prior thereto, held to raise fact question whether such hemorrhage caused 
or contributed to injury. Jackson v. Order of United Commercial Travelers of America. 


12 


29 


482 
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(Mo.) 1333 


668(11)—Evidence in action against insurer for accidental death benefits held sufficient to make 
issue for jury whether insured’s sudden death while unloading heavy sacks from box 
car on extremely hot day was due to heat prostration. Layton v. Metropolitan Life 
Ins. Co. (Mo.) 

668(11)—Whether death of insured who was killed in collision between automobile and street 
car resulted from violation of statute held for jury, as respects applicability of accident 
policy es ae indemnity was not payable for death from injuries sustained while 
siskelinn law. Clair v. W ashington Fidelity National Ins. Co. (Mo.) 

668(11)—In wale - accident poiicy wherein it appeared that insured suffered fall which 
immediately was followed by disability from paralysis which resulted in death, whether 
fall and death were caused by disease and not by accident held for jury. Sweeney v. 
Midwest Life Ins. Co. (Nebr.) ; : 

668(11)—Evidence held sufficient to take to jury question of whether lumber dealer was 
totally and presumably permanently disabled within life policy provisions by injury necessi- 

tating amputation of all fingers and thumb of left hand which rendered him unable to do 
he: “* outside work which he had customarily done. Bubany v. New York Life Ins. Co. 
(N f.) 

668(11)—Whether insurer was justified in refusing to issue life policy is not question for jury. 
Kirschner v. Equitable Life Assurance Society of United States. (N. 

668(11)—Where beneficiary suing on life policies made prima facie case ete! presumption 
of death after seven years’ unexplained absence, and insurers offered rebuttal evidence to 
explain reasons for absence, question whether ‘insured was alive or dead held for jury. 
Northwestern Mutual Life Ins. Co. v. Rutledge. (Okla.) .. 

668(11)—Evidence of plaintiff suing on accident policy held insufficient for jury ‘where insurer 
showed that injury causing death was intentionally inflicted, in absence of evidence to 
contrary. Lincoln Health & Accident Ins. Co. v. Cooper. (Okla.) 

668(11)—In action on disability clause of group policy where insured who claimed total 
disability as result of heart trouble which was aggravated by temporary injury which 
had been sustained while policy was in force, returned to his regular employment three 
days after policy was canceled and continued to perform substantially his usual duties 
for over six months and thereafter worked in filling station, evidence of total disability 
of insured held insufficient for jury. Brown v. res Life Assurance Society of the 
United States. (S. 

a action on total and permanent disability clauses. in 1 policy, whether shoe salesman 
who had never done anything else and who had become totally deaf was thereby prevented 
from doing substantially all of material acts necessary to prosecution of his business 
in substantially his customary manner, so as to entitle him to recover under policy, held 
for jury. Hall v. Equitable Life Assurance Society of United States. (S. 

668(11)—In action to recover on group insurance certificate, conflict in testimony relative to 
alleged total and permanent dfoatility of insured held for jury. Levi v. Equitable Life 
Assurance Society. 

668(11)—Evidence as to oe insured’s disability was result of his vicious, intemperate, or 
immoral acts, so as to preclude him from recovery under disability policy, held for jury. 
Tyler v. Sovereign Camp, W. O. W. 

668(11)—In action for disability benefits under life policy, no jury issue was presented as 
to causal connection between epilepsy and head injury where no evidence was offered to 
controvert medical testimony that insured’s epilepsy resulted from head away ae 
prior to issuance of policy. Nalley v. Metropolitan Life Ins. Co. (S. C.) 
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668(11)—-Where insured’s right leg had been crushed, necessitating two operations, after which 
he was still unable to work, physicians testifying that he was permanently disabled to 
do work where he had to use his leg, and his right arm had been permanently impaired 
50 per cent., whether insured was permanently disabled under accident and health policy 
held for jury. Principi v. Columbian Mutual Life Ins. Co. (Tenn.) 

668(11)—In action on policy to recover tctal and permanent disability benefits, conflicting testi- 
mony as to whether insured’s hernia was totally and permanently disabling held for jury. 
Deakter v. Mutual Life Ins. Co. (U. 5S.) ..... Se Raho wh ; 

668(11)—In action to recover disability benefits on life policy, disability is question of fact, 
and proof of disability is procedure taken to establish such fact. Steele v. New York Life 
Ins. Co. (Utah.) 

668(11)—In action on insurance policy based on presumption of death arising from absence, 
without tidings, of insured for seven years, evidence as to death having occurred at time 
prior to lapse of policy for nonpayment of premiums held insufficient for jury. Ireland v. 
Metropolitan Life Ins. Co. (Wash.) ; Fa is es 5 ae 

668(11)—In action on accident policy, whether }roximate cause of insured’s blindness was 
accident which he sustained in falling from stairs, or latent disease with which he was 
afflicted at time, held for jury. In action on accident policy, whether insured at time of 
trial was totally blind so as to be entitled to fixed sum, or whether blindness was not total 
so as to entitle insured to monthly payments, held for jury. Kearney v. Washington 
Nat. Ins. Co. (Wash.) 

(12). Suicide. 

668(12)—In action on policy to recover total and permanent disability benefits, court properly 
instructed that fact that insured did some work after becoming disabled did not entirely 
preclude claim of total disability; that insured might possibly have worked when unable te 
do so, or at risk of endangering his life and health; but that, if work done was such as 
conclusively to negative total and permanent disability, there could be no recovery. 
Deakter v. Mutual Life Ins. Co. S.) Ss daa ai a wins ahabaah ea Maes RO ie ans 

668(12)—In action on accident policy containing provision excluding death by suicide, whether 
insured committed suicide or was accidentally killed held for jury. Fidelity & Casualty 
Co. of New York v. Driver. (U. S.) oa 

668(12)—-In action on life policy containing clause relieving insurer from liability if insured 
committed suicide, evidence that insured’s fall through window was accidental held 


443 


810 


insufficient for jury. Miller v. Travelers Ins. Co. of Hartford, Conn. (U. S.) ......1195 


(13). Amount or extent of loss. 

668(13)—Whether death of postmaster found dead in post office vault as result of pistol shot 
entering his head behind ear, without leaving powder burn, committed suicide, held ques- 
tion of jury in action to recover double indemnity under life policy, where evidence showed 
that deceased was a good citizen and not extravagant or largely indebted. New York 
Life Ins. Co. v. Redmon. (Ark.) ; : 

668(13)—In action on accident policy, on issue whether insured, who had detrained at station 
for few minutes while enroute to destination and was injured when he fell from step of 
coach in attempt to reboard moving train, was “‘passenger’” on train at time of accident 
within treble indemnity clause of accident policy, alleged conflict in insured’s testimony at 
trial and previous statements made by him held for jury. Where train had moved only 
three feet when insured attempted to board it, and while mounting the car steps with his 
left foot his right foot slipped, so that his left foot slid off the step and he fell forward 
on the steps on his knees, whether insured was “on” the steps of the car within treble 
indemnity provision of accident policy held for jury. Fleming v. Connecticut General Ins. 
a. fh S ee Sei cs ; putihy vamane nat ass cee oe aay 

668(13)—-Where insured, engaging with several persons in drunken brawl, was struck by neck- 
yoke and evidence was disputed as to whom his assailant intended to strike, whether 
insured’s death was result of “intentional act” of another within exception in double 
indemnity provision in life and accident policy held for jury. Kansas City Life Ins. Co. 
v. Nipper. (Okla.) ; oe oe : Ce iba 

668(13)—Whether plant foreman was totally and permanently disabled within disability 
clause of group policy by a_psychoneurotic condition allegedly resulting from an eye 
injury held for jury, notwithstanding foreman worked continuously at usual job for 
over two years after injury and for month and a half after cancellation of policy, in 
view of testimony showing his increasing inability to discharge regular duties, and that 
coemployee aided him in performance of work. Thompson v. Atna Life Ins. Co. of 
Hartford, Conn. (S. C.) tele ate eats 

668(13)—Medical evidence as to whether insured’s death was caused by accident or by gall- 
bladder condition held for jury, although part of such evidence conflicted with statements 
made prior to trial. In action for double indemnity under life er whether insured’s 
death was due solely to accidental injury or to diseased gallbladder held for jury, whose 
finding was conclusive, where medical evidence was conflicting. Mutual Life Ins. Co. of 
New York v. Still. (U. S.) 

668(13)—In action on fire policy, value of b 
Security Ins. Co. of New Haven v. Dazey. 


668(13)—In action to recover double liability under accident clause viden 
whether insured was shot in self-defense held for jury. In action to recover double liability 
under accident clause of life policy, whether insured was trespassing when he was shot 
held for jury. In action to recover double liability under accident clause of life policy 
evidence that insured was carrying concealed deadly weapon when he was shot held for 
jury. Floyd v. Missouri State Life Ins. Co. et al. S.) ; aoe sata ; 

668(13)—In action on life policies containing double indemnity provision in case of death by 
external, violent, and accidental means, evidence that insured, who was in good health, 
and who had declared intention of going home, w:s not thereafter seen, and that his 
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decomposed torso was found two years later, held sufficient to take to jury question of 
how death occurred. Mutual Life Ins. Co. of New York v. Sayre. (U. S.) 
668(13)—Evidence that insured’s death from revolver shot was accidental, rather than sui- 
cidal, within double indemnity provision of life policy, held insufficient for jury. New 
York Life Ins. Co. v. Stone. (U. S.) 1 
(14). Notice, proof, and adjustment of loss. 
668(14)—In action by beneficiary on life policy defended on ground that insurer had been 
released by compromise settlement which had been obtained by experienced adjuster from 
beneficiary who was ill, who had no one to advise her and who was woman of no business 
experience, whether such settlement was obtained by fraud held for jury. Colver v. Con- 
tinental Assurance Company. (lIa.) . 
668(14)—In action on accident insurance contract, evidence that agent visited insured while 
weak, sick, and nervous, and told insured that he had no claim and that jury would give 
him nothing, held to raise fact question whether alleged compromise settlement was pro- 
cured by duress. In action on accident insurance contract, insured’s mental capacity to 
execute release held for jury under evidence, In action on accident insurance contract, 
insured’s alleged fraud in procuring compromise settlement held for jury under evidence. 
Jackson v. Order of United Commercial Travelers of America. (Mo.) 
668(14)—In action on fire policy, whether insurer waived requirement of submission to insurer 
of proofs of loss held for jury. Security Insurance Co. of New Haven vy. Dazey. (U. S.) 
668(14)—Whether insured under health and accident policy accepted draft in full settlement 
of claim for his illness held for jury, where insured took draft only after phrase “from 
October 20 to December 20th, 1932,” was added to statement in instrument that it was 
given in full payment of all claims for illness. Harrington v. Mutual Ben. Health & 
Accident Ass’n. (Vt.) ; ; ; ‘ 4 
(15). Estoppel or waiver. 
668(15)—On trial of plea in abatement to action on fire policy on ground that insured had 
failed to comply with requirement of policy as to proofs of loss, evidence as to waiver of 
proofs of loss by insurer held for jury. Home Ins. Co. v. Jones. (Ala.) 1 
668(15)—In aetion on health and accident policy, whether insurer had waived forfeiture for 
nonpayment on due date by accepting premium payment after due date so that last pre- 
mium sent twenty-three days after due date and day before insured’s accidental death 
kept policy in a at time of death held for jury. Vinther et al. v. Sunset Mutual 
a Ins. Co. (Cal. 
668(15)—In grantee’s rile on fire policy assigned to him by insured owner upon conv eyance of 
property, evidence of insurer’s waiver of provision avoiding policy for assignment without 
insurer’s consent held insufficient for jury, notwithstanding insurer’s consent to assign- 
ment was entered by insurer’s agent. Stoner et al. v. First American Fire Ins. Co. of 
New York. (Ta.) 
668(15)—In action on life policy, evidence as to whether insurer waived condition requiring 
delivery of policy before death of insured by retention of policy during insured’s illness 
held for jury. State of Missouri ex rel. Kansas City Life Ins. Co. v. Ferry T. Allen et al., 
Judges. (Mo.) 
668(15)—Evidence as to waiver of forfeiture provision “of. fire policy relating. to foreclosure 
nes held insufficient for jury in view of nonwaiver provision of policy. Herrick 
et al. City of New York Ins. Co. et al, (Ohio) 
668(15)—In action on group policy for disability benefits, ‘evidence held insufficient fo make 
issue for jury of insurer’s waiver of policy provision requiring notice and proof of dis- 
ability while insurance was in force. ucker v, A®tna Life Ins. Co. b> Ne 
668(15)—In action on life policy, evidence of insurer’s waiver of clause providine for can- 
cellation of policy if insured was not alive or in sound health on date of its delivery ie” 
for jury. Estridee v. Metropolitan Life Ins. Co. (S. C.) 
668(15)—Under credit policy requiring final statement of claim to be filed with donee” 
within 30 days after expiration of policy, insurer was not liable because of insured’s failure 
to file that statement of claim within required time unless insurer waived requirement. 
and whether insurer waived requirement was question of fact to be inferred from evidence. 
Whether insurer by its conduct has waived filing of proof of loss or final statement of 
claim in any case is question of fact for jury or for trial judge sitting as jury. American 
Credit Indemnity Co. of New York v. W. K. Mitchell & Co., Inc. (U. S.) 
§ 669. INSTRUCTIONS. 
(1). In general. 
669(1)—Instruction directing verdict for face amount of life policy sued on with interest from 
date of insured’s death held erroneous, where policy provided that it was payable on 
receipt of due proof of insured’s death and pleadings did not state, nor evidence show, 
when proof of death was received by insurer, nor that insurer denied its liability under 
policy at death of insured. Equitable Life ‘Assurance Society of the United States v. 
Obertate. (Ky.) 
669(1)—In action by insured’s judgment creditor on statutory standard fire policy ‘making 
subrogation of insurer dependent on payment of fire loss, refusal of plaintiff’s request 
that jury be charged on question of subrogation held proper. First National Bank of 
Charleroi et al. v. Newark Fire Ins. Co. (Pa.) 
(2). The contract. 
669(2)—In action on life policy issued by mutual benefit association involving defense that 
insured was not in sound health when policy was delivered, instruction defining “sound 
eas” a? roper. Duncan Life & Accident Ass’n v. Ross. (Okla.) et 
voidance and forfeiture. 
£8). Fraud or misrepresentations in general. 
669(6)—In action on life policy, defended on ground that insured knowingly gave false answers 
to questions in application, and on ground that answers were substantially untrue, and 
that insurer me not have eueapeed application if substantial truth had been stated in 
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answers, refusal to give instruction covering both defenses held reversible error, although 
instruction was given covering second defense. 
United States v. Obertate. (Ky.) 
(7). Health, or conditions or habits of insured. 
669(7)—Instruction that presumption arises that age stated in life policy is true age and that 
such presumption stands until rebutted by evidence that insured was of some other age 
held not reversible error. Sanganetti v. Prudential Ins. Co. of America. (N. Y.) 
(8). Payment of premiums. 
669(8)—Instruction that if jury found that fire policy was issued by defendant on plaintiff’s 
property and had not lapsed for nonpayment of assessments of which plaintiff had knowledge 
verdict should be for plaintiff for three-fourths of value of insured property at time of 
fire, not to exceed amount of policy, held not error. In action on mutual fire policy, 
refusal of instruction on question of insurer’s waiver of payment of assessment held not 
error where question of waiver was out of case for reason that no instructions on question 
of waiver were given for plaintiff, although petition alleged such waiver by insurer. Golds- 
berry v. Farmers Mutual Fire & Lightning Ins. Co. (Mo.)..... ; : Morte: Catan 
(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—In action on fire policy, evidence held sufficient to warrant instruction on whether 
insurer waived provision in policy protecting it from liability if insured property was 
encumbered. Friske v. Interstate Commercial Mutual Ins. Co. (S. D.) 
(10). Loss of property or indemnity and cause thereof. 
669(10)—In action on accident policies, covering injuries effected solely through accidental 
means, for nervous breakdown following slight injury sustained in automobile accident, 
failure of court in its charge to distinguish between cause of injury and insured’s pre- 
disposition to injury held not error, where it conclusively appeared that recurrence of 
nervous condition was almost entirely due to insured’s existent condition. Ewing v. 
Equitable Life Assurance Society of the United States. (Pa.) 
669(10)—In action on accident policy covering only loss from accidental inkery without other 
. 


contributing causes, insurer which alleged that loss was contributed to disease held 
entitled to affirmative presentation of such theory to jury. National Life & Accident Ins. 
Co. v. Parnell. (Tex.) he ae woke oe : 
(11). Death of or injury to person insured and cause thereof. 

669(11)—In action on industrial life policy where plaintiff relied on presumption of insured’s 
death from absence, instruction permitting verdict for plaintiff on finding that insured was 
dead on February 4, 1924, when policy lapsed held error where plaintiff received com- 
nn from insured on June 2, 1917. Eylar v. Prudential Ins. Co. of America. 
(Mo. A re ‘ ; ’ ° 

669(11)—In action on accident policy, instruction that if death of insured did not result from 
accident, but from stroke of paralysis caused by diseased condition of heart, insurer was 
not liable, held not erroneous on ground that it was not insurer’s contention that paralysis 
caused death, whereupon theory of both sides single controversial question was whether 
fall caused paralysis or paralysis caused fall, and it was immaterial whether reference 
was made to cause of fall or cause of death. In action on accident policy, instruction that 
beneficiary must establish by preponderance of evidence that death was caused through 
accidental means independently of all other causes, and that if insured stated falsely in 
application for policy that she had never had chronic or recurrent heart disease, knowing 
answers to be false, insurer would not be liable, held not erroneous. Sweeney v. Midwest 
Life Ins. Co. (Nebr.).... ae, la Gaia Atala uta each 

669(11)—Ordinarily, in actions on life and accident policies, where insurer seeks to avoid 
liability on ground of suicide it is not necessary to refer to presumption against suicide 
in charge to jury although judge may refer in his discretion to improbability of suicide as 
an inference of fact, but jury should be permitted to give inference such weight as it 
deems best, undisturbed by thought that inference has an artificial probative force. In 
action on double indemnity clause of life policy wherein insurer sought to avoid liability 
on ground death was suicidal, charge, in which court introduced presumption against sui- 
cide as evidence to be considered by jury and placed burden on insurer to satisfy jury by 
preponderance of evidence held to state presumption too strongly. Jefferson Standard 
Life Ins. Co. v. Clemmer. (U. S.) ; : ; igen 

669(11)—In action on accident policy containing provision excluding death by suicide, instruc- 
tion that presumption of accidental death arose when proof was made of death by violent 
and external means and that burden of proof was on insurer to show suicidal death held 
error. Fidelity & Casualty Co. of New York v. Driver. (U. S.) 

(12). Extent of loss and liability of insurer. 

669(12)—In plastering contractor’s action on accident policy, testimony that if contractor was 
unable to perform any duty he was unable to perform all, and that therefore if partial dis- 
ability was shown total disability would follow, held properly excluded, where policy pro- 
vided that total disability existed when contractor was disabled from performing “any and 
every kind of duty” pertaining to his occupation and that partial disability existed if he 
was unable to perform some duties, and_offered testimony did not tend to show that his 
duties were to be considered as a unit. Dietlin v. General American Life Ins. Co. (Cal.) 


669(12)—In action for disability benefits under life policies containing disability clauses, 
instruction that “total disability” in particular case meant an inability to follow con- 
tinuously a gainful occupation and that “gainful occupation” meant occupation which plain- 
tiff was engaged in at time insurance was written, that of a banker, or similar occupation 
held proper. Mutual Life Ins. Co. of New York v. Beckmann. (Ky.) eia's 

669(12)—-In action for disability benefits under group policy, instruction that if insured’s 
ailments would prevent him for life from performing substantially every part of any 
occupation, business, or profession, jury might find him totally disabled, held not erroneous 
because of use of word “substantially.” Youug v. Metropolitan Life Ins. Co. (Mo.) 
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669(12)—-In action on group policy for total and permanent disability benefits, damages should 
be assessed at not to exceed $490.82, or benefit payments for eleven months, held error, 
where policy provided for six months’ waiting period after proof of disability before 
insurer became liable to pay and suit was brought two months after insurer’s liability 
attached, at which time benefits for only the two months could be recovered. Farmer v. 
Metropolitan Life Ins. Co. (Mo.) . 

669(12)—In action on life oma for double indemnity provided for accidental death, instruc- 
tions on question whether death was caused by accidental means and on presumption 
against suicide held proper. Mid-Continent Life Ins. Co. v. Davis. (Okla.) 

669(12)—In action on group policy insuring against disability preventing insured from engag- 
ing in any occupation or employment & wage or profit for life, instruction that “total 
disability’ existed if insured was unable to do any substantial portion of work connected 
with his occupation held error as being contrary to terms of contract and as substituting 
“any substantial portion of work’’ for “every substantial portion of work.” ‘Travelers 
Ins. Co. v. Cox. (Tex.) . : 

(13). Notice, proofs, and adjustment of loss. 

669(13)—In action on fire policy wherein insurer relied upon alleged failure of insured to 
furnish proofs of loss, instruction in reference to contention that where insured had fur- 
nished insurer with what insured plainly intended as proof of loss and had offered to fur- 
nish such other or further proofs as insurer might require, insurer’s silence until after 
expiration of time for furnishing proofs amounted to waiver of requirements of proofs of 
loss held to sufficiently inform jury that silence of insurer, to constitute waiver, must have 
misled insured to her prejudice. Queen Insurance Co. of America v. Baker. (Okla.) 

669(13)—In action on fire policy, instruction that if statement signed by plaintiff admitting 
false statements as to value of furniture were obtained under influence of hope or fear, 
jury had right to disregard statement held not error where misstatements made should have 
been disregarded if obtained through duress, and, if disregarded, nothing material would 
remain. In action on fire policy wherein insurer denied liability on ground of misstate- 
ments as to value of furniture, instruction that since insurer had denied liability any 
defect in proof of loss or failure to file proof of loss was waived held not error where 
jury could not have understood words ‘‘any defect in any proof of loss’? had reference 
to fraudulent representation in proof of loss. In action on fire policy instruction that 
failure of plaintiff to sustain statements as to value of property in proof of loss did not 
constitute sufficient evidence of false swearing held not prejudicial where, although 
discrepancy might constitute some evidence of fraud, insurer failed to have instruction 
so qualified and instruction implied that when considered with other circumstances it 
might be evidence of false swearing. Gibbs v. First National Ins. Co. of America. (Ore.) 

669(13)—In action for double indemnity under accident clause of life policy, refusal to instruct 
on question of authority of insurer’s agent upon delivering to beneficiary check for face 
value of policy to sign receipt, notwithstanding check contained notation that it was in 
full settlement, that beneficiary had not waived any claim under double indemnity clause 
held not error, where beneficiary had made out prima facie case of apparent authority, 
against which insurer had offered no evidence. Graham vy. New York Life Ins. Co. (Wash.) 

§ 670. VERDICT AND FINDING. 

670—In action on disability clause of policy, finding that since designated date insured had 
been insane and wholly and permanently unable to engage in any occupation held to sup- 
port conclusions of law that insured was entitled to recover specified amount on policy. 
Prudential Ins. Co. of America v. Citizens Trust & Savings Bank of Evansville. (Ind.) 

670—In action on life policy, special finding that insured’s statement in application for rein- 
statement that he had not had any illnesses or had not consulted or been treated by any 
physician within past two years was false held not inconsistent with general verdict for 
a where special finding also included finding that insured did not.intend to deceive 
y false answer and that matter misrepresented did not increase risk of loss. Robbins v. 
New York Life Ins. Co. (Minn.) : fas o Aen. : 

670—Permitting jury in action on fire policy to find “loss sustained by insureds” because of 
destruction of insured items held not erroneous as permitting jury to find value of items 
to plaintiffs instead of mere market value thereof, where plaintiffs alleged that propert 
destroyed was of greater value than amount stipulated in policy, especially where defend- 


ant a not object to manner of submission to jury. Lloyds America v. Payne et al. 
‘ex. ; 


In action on fire policy f 


repairing insured premises for more than fifteen days at any one time, findings of jury 
that house was under construction at time policy was executed and that insured did not 
request construction or vacancy permit held insufficient to support judoment against insured. 
Wagstaff et al. v. North British & Mercantile Ins. Co.. Limited. (Tex.) 

670—Where accident policy covered only loss from accidental injury without other contributing 
causes and insurer alleged and evidence raised issue as to whether sickness or disease 
contributed to loss, judgment for insured without jury finding that loss was not con- 
tributed to by sickness or disease held reversible error. National Life & Accident Ins. 
Co. v. Parnell. (Tex.) ; iy 5 : 

670—In action on fire policy which contained provision avoiding policy in event of fraud or 
false swearing by insured. where sworn proof of loss set forth claim for $73,000 and ju 
found that loss was $33,000 and that insured did not falsely state amount of loss wit 
intent to defraud insurer, verdict for insured held inconsistent and insufficient to support 
judgment for or against insured. American Home Fire Assurance Co. et al. v. Juneau 
Store Co. (U. S.) i he Peaks ar Ob NO ee cand nue Steen teen hei a ee 
In suit to cancel life and disability insurance because of fraudulent application, where 
insured counterclaimed for disability benefits, parties held entitled to finding on issue 
whether insured knew nature of disabling disease prior to applications, and absence of 
finding necessitated reversal. Horwitz et ux. v. New York Life Ins. Co. (U. S.) 
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§ 672. JUDGMENT 
67 oT action for disability benefits under life policies containing disability clauses where 
jury found that insured was totally disabled, entering of judgment directing payment of 
disability installments when falling due, or until disability ceased and retaining case on 
docket for future control if subsequent facts warranted insurer to cease making payment 
held authorized to avoid circuity of actions. Mutual Life Ins. Co. of New York v. 
Beckmann. (Ky.) 
—In action on disability clause of life ‘policy, judgment awarding plaintiff amount found 
to be due by jury and retaining case on docket for further proceeding held authorized as 
against contention that judgment violated statutes providing for entry of judgment in 
conformity to verdict and judgment notwithstanding verdict and relating to power of court 


to modify nc vacate judgment after term. Mutual Life Ins. Co. of New York v. 
McElrath. y.) : Fea raeert eee 

$ 674. APPEAL "OR ERROR. : 

674—Decision on former appeal authorizing ey of on life oa no fact that no pre- 
mium had been paid at time of insured’s death, on ground that language of policy con- 
stituted acknowledgment of receipt of premium, precluding defense that premium was not 
aid, held “law of the case,” controlling contention on retrial that beneficiary must estab- 
fish ’ that extension of credit was given to insured because premium was not paid at date 
of issuance of policy. Kamischer v. john. Hancock Mutual Life Ins. Co. (Cal.) 

§ 675. COSTS AND ATTORNEYS’ Ss. 

675—In action for disability benefits seedeuns only fact question as to cessation of total 
disability within two life policies awarding $1,250 each in case of death, where insured 
was entitled to recover $185.93, allowance of attorney’s fee of $212.50 held excessive; 
no fee exceeding $100 being justified. Statute authorizing reasonable attorneys’ fees for 
beneficiary recovering on insurance policy held constitutional, and did not deny due 
process nor equal protection as applied to action for disability benefits under life policies, 
even though insurer’s contention that total disability had ceased was made in good faith 
and on reasonable grounds. “Principles governing unjust penalties held not to supersede 
statutory right of successful beneficiary in suit on insurance policy to recover reasonable 
attorneys’ fees, even though insurer acts in good faith and on reasonable grounds in 
contesting payment. New York Life Ins. Co. v. Lecks. (Fla.) 

675—Allowance of $1,000 as attorneys’ fee in action to recover double indemnity amounting 
to $5,000 on life policies, where there were two trials and defendant was justified in 
defending case, held not an abuse of discretion, although trial court might well have 
allowed lesser amount, and plaintiff’s application on appeal for additional * Uber of 
attorneys’ fees was denied. Mutual Life Ins. Co. of New York v. Still. (U. S.) 


XIX. Reinsurance. 
§ 684. EXTENT AND LIABILITY OF REINSURER. 


684—Under health and accident policy providing that premiums paid for period when insured 
was over 65 years of age would be returned upon request, stipulation for return of pre- 
miums which became binding contractual obligation under reinsurance indorsements issued 
to insured by reinsurer held not limited by stipulations in contract between insurer and 
reinsurer to which contract insured was not a party. Under health and accident policy 
providing that insurance should not cover any person over age of 65 years and that pre- 
miums paid for period not covered by policy would be returned upon request, insured 
held not entitled to recover from reinsurer premiums paid to insurer and reinsurer for 
period not covered by policy, where facts disclosed mutual intent to continue policy in 
force beyond prescribed age limit. Washington Nat. Ins, Co. v. Scott. (Ala.) 

684—-Reinsurer, assuming obligations of reinsured to policyholders, is directly liable to policy- 
holders. Delp v. Missouri State Life Ins. Co. et al. (W. Va.) 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Insured who was not notified of second reinsurance contract was not chargeable with 
constructive notice thereof because of mere filing of contract with Insurance Commissioner, 
and did not by negotiations with first reinsurer and acceptance of its draft for fire loss 
waive right to prosecute claim against second reinsurer. Insured who was not notified 
of coal reinsurance contract held not barred by two and a half months’ delay in cashing 
first reinsurer’s draft for fire loss, from asserting claim against second reinsurer who by 
contract assumed direct liability to policyholders and placed funds with first reinsurer to 
cover draft, where insolvency of first reinsurer occurring between issuance and presenta- 


tion of draft payment thereof. Stewart et al. v. Inter Oceon ae een 
et al. (Ky. 


XX. Mutual Benefit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS. 


§ 687. NATURE AND STATUS IN GENERAL. 

687—Testimony that alleged fraternal insurance society in 35 years had built up reserve of 
$79,000 held not to show that society operated at profit and was not fraternal association. 
Evidence held not to support contention that alleged fraternal insurance society was not 
fraternal association because rights of members were not uniform and mutual, although 
disclosing that society issued combination of four — eee accident, health, and 
life benefits. National Benev. Society v. Russell. (Okla.) ......... 2.0.0.0... .c ccc euee 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—Fraternal benefit societies are controlled by special statutes rather than general insur- 
ance laws; but life and total disability certificate containing provisions customarily included 
in life or disability policies, although issued by fraternal benefit society, is subject to 
rules governing forfeiture of life and disability policies for fraud, misrepresentation, or 
breach of warranty, and waiver or estoppel to forfeit or avoid policy < on such eee. 
Sovereign Camp, W. O. W. v. Lawson. (Ga.) 
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688—-Where both plaintiffs and defendant alleged that defendant was fraternal benefit society, 


no proof of such fact was necessary, and defendant’s liability was dependent on law of 


fraternal benefit societies — not on each insurance laws. Sovereign Camp, W. O. 
v. Newberry et al. (Tex. ; 


§ 693. CONSTITUTIONS AND BY-LAWS. 

693—By-laws of beneficial association providing for payment of assessments made during month 
on certain day and for suspension without notice of members in default are self-executing 
and provide reasonable and necessary penalty for enforcement of payment of assessments 
to fraternal insurance fund. Van Dahl v. Sovereign Camp, W. O. W. (Nebr.) ; 

693—Illegality, if any, of provision of by-law of fraternal benefit society providing for auto- 
matic expulsion of member who had failed to pay dues for two months, held not to render 
void the entire by-law, where the by-law provided for a default, which upon proper pro- 
cedure would have oe oT expulsion. Pizur v. Greek Catholic Union of Russian 
Brotherhoods of the U. S. A. (Pa.) 

693—With reference to insurance contracts, construction must be put upon laws of fraternal 
benefit society which is most favorable to insured, and which most — Tenens 
Campbell v. Brotherhood of Locomotive Firemen & Enginemen et al. (Va.) . 

§ 694. MEMBERSHIP. 

In general. 

694(1)- -Where beneficial insurance corpcration passed resolution to pay all members in good 
standing money received by corporation for condemnation of property, insured who had 
not paid dues for more than ten years because of illness held ‘“‘member” so as to be 
entitled to share in distribution of fund where policy excused member from paying dues 
while sick and insured had never been suspended. Where beneficial insurance corporation 
passed resolution to pay all members in good standing money received by corporation 
for condemnation of property, voting of voluntary contribution to insured who had not 
paid dues for more than ten years because of illness was not inconsistent with insured’s 
right to share in distribution of fund so as to bar insured’s right thereto, where insured 
had never been suspended and policy excused member from paying dues during illness. 
— v. Cadets of St. Casimir of Polish Roman Catholic Union of Eas _ 

a. ; 
(2). Expulsion or suspension. 

694(2)—Provision of constitution of union for automatically dropping members who failed to 
pay dues for three-month period held waived, where secretary of local organization had 
adopted method by which dues were received in lump sum from members two, three, or 
four months in arrears. Sawyer v. Iowa State Conference of Bricklayers, Masons and 
Plasterers International Union of America et al. (Ia.) 

694(2)—Member of fraternal benefit association, who had been suspended ‘for nonpayment of 
assessments, can be reinstated only in strict conformity with by-laws in force at time of 
reinstatement, and has no rights under his certificate until actual reinstatement has taken 
place. Van Dahl v. Sovereign Camp, W. O. W. (Nebr.) 

§ 700. INSOLVENCY AND DISSOL, UTION. 

§ 705. CONSOLIDATION. 

705—Where fraternal insurance society organized new company to reinsure subsidiary’s busi- 
ness in legal reserve company and new company agreed with policyholders of its pred- 
ecessor to exchange upon certain conditions regular reserve policy for fraternal policy 
and policyholder paid regular dues to new company for several months after its organiza- 
tion, agreement held supported by consideration so as to entitle policyholder to recover 
premiums paid on policy upon company’s refusal to issue new insurance at same premium. 
Where fraternal insurance society organized company to take over business of subsidiary 
and new company agreed with policyholders of its predecessor to reissue old line insurance 
upon surrender of fraternal policies and upon “proper adjustment of premiums and 
reserves,” insuring company had burden to prove what adjustments of premiums and 
reserves should have been made between company and insured as condition precedent to 
reissue of insurance by new company. Where fraternal insurance society organized com- 
pany to take over business of its subsidiary and new company agreed with policyholders of 
its predecessor to reissue old line insurance upon surrender of fraternal policies and upon 

“proper adjustment of premiums and reserves,’ adjustment of premiums and reserves was 
not required of policyholder as condition to issuance of new policy where policyholder was 
79 years old and adjustment of reserves applies solely to qualification of company with 
insurance commission. Where fraternal insurance society organized new company to rein- 
sure business of its subsidiary and new company agreed with policyholders of its pre- 
decessor to exchange upon certain conditions new insurance for fraternal policies, policy- 
holder could recover from reinsuring company amount of premiums paid upon policy upon 
company’s refusal to reissue insurance at premium formerly paid by policyholder, as against 
contention that fraternal insurance society was liable for such premiums. American Insur- 
ance Union, Inc. v. Keith. (Tex.) . 

§ 708. —— ASSETS AND RECEIVERS. 

708—Contract between members of fraternal insurance society and company organized by 
society to take over business of its subsidiary, whereby new company agreed to reinsure 
upon certain conditions policies carried by its predecessor, held “pre-existing contract” as 
between insured and new company which was not affected by receivership of such company, 
as regards right of insured to exchange fraternal policy for policy in new company. 
American Insurance Union, Inc. v. Keith. (Tex.) 

(B) THE CONTRACT IN GENERAL. 

§ 712. WHAT LAW GOVERNS. 

712—Law of domicile of fraternal beneficial association governs in respect to fund from which 
members’ rights are to be enforced, including requirement as to what beneficiaries shall be 
entitled to payment from such fund, whether or not member joined association in another 
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state. Fraternal benefit association held without power to waive right of restrictions of 
payment on certificates to designated classes of beneficiaries, without consent of state of 
association’s domicile, where such restrictions were imposed by positive law of domicile. 
Power of insured to designate beneficiary of accident insurance certificate issued by fraternal 
beneficial association held limited by law of domicile of association. Meyer v. Meyer. 


(U. S$.) 

§ 715. APPLICATION AS PART OF CONTRACT. 

715—Statutory provision precluding consideration of application as part of life policy, or 
introduction in evidence thereof, unless correct copy of application is attached to policy 
is inapplicable to certificates issued by comeenics or associations operating on fraterna 
plan. ational Benev. Society v. Russell. (Okl. 

§ 746. CHARTER OF ARTICLES OF INCORPO! ATION AS PART OF CONTRACT. 

716—Certificate of insurance issued by fraternal benefit society, charter or articles of incor- 
poration, constitution, and laws of society, application for at and medical exam- 
ination signed by applicant, and all amendments of constitution and laws not detrimental 
to member or his status, or to which he may have expressly assented, constitute contract 
between society and member. Sovereign Camp, W. O. W. v. Brownrigg. (Ala.) 

716—Articles of incorporation, constitution, laws and by-laws of fraternal benefit association, 
application for membership and certificate constituted contract between association and 
beneficiary certificate holder. Van Dahl v. Sovereign Camp, W. O. W. (Nebr.) 

§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. EXISTING PROVISIONS. 

718—Certificate of insurance issued by fraternal benefit society, charter or articles of incor- 
poration, oe and laws of society, application for membership and medical exam- 
ination signed by applicant, and all 11 amendments of constitution and Tae not detrimental 
to member or his status, or to which he may have expressly assented, constitute contract 
between society and member. Sovereign Camp, W. O. W. v. Brownrigg. (Am: ....x. & 

718—All unreasonable by-laws of insurance society are void. Validity of by-laws and regula- 
tions relating to management of insurance society’s property, affairs, and business depends 
oo of by-laws and regulations. Allen v. Gleaner Life Ins. Society. 
(Mic 

718—Articles of incorporation, constitution, laws and by- laws of fraternal benefit association. 
application for membership and certificate constitute contract between association and 
beneficiary, certificate holder. Van Dahl vy. Sovereign Camp, W. O. W. (Nebr.) .. .1284 

718—Person who agrees to become member of fraternal insurance association and accepts its 
insurance certificate issued to him as member thereby agrees to provisions of its constitu- 
tion and by-laws, and his beneficiary is bound by provisions incorporated in certificate by 
reference, and can recover only as provided by certificate as —_ _ or restricted by con- 
stitution and by-laws. National Benev. Society v. Russell. (Okla.) .. ; 

718—Provisions of constitution of fraternal beneficiary association must be construed in con- 
nection with terms of certificate of life insurance of which constitution was made a part, 
and the whole harmonized if possible. Sovereign Camp, W. O. W. v. Carroll. (Tex.). 

718—Member of fraternal benefit society held charged with nature of and bound by provisions 
of constitution and by-laws which constitute part of contract. Parrott v. Brotherhood of 
Railroad Trainmen. (Tex. 

718—Constitution and by-laws of benefit order become part of insurance contract, and where 
contract specifies method for ane beneficiary, such method is exclusive, and there 
must be substantial compliance with method. Grand Lodge Colored Knights of Pythias 
et al. v. Loller et al. (Tex.) 

718—As respects liability of enh benefit association on death benefit certificate of member 
who failed to pay increased assessment as required by association, under modified plan, by 
joining association member agreed to be bound not only by provisions of certificate but by 
existing provisions of constitution and by-laws and eles by changes made in such laws 
thereafter. White v. Woodmen of the World. (Utah) 

§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 

(1). In general. 

719(1)—Certificate of insurance issued by fraternal benefit society, charter or articles of 
incorporation, | constitution, and laws of society, application for membership and medical 
examination signed by applicant, and all amendments of constitution and laws not detri- 
mental to member or his status, or to which he may have expressly assented, constitute 
contract between society and member. Sovereign Camp, W. O. W. v. Brownrigg. (Ala.) 682 

719(1)—Parties to mutual organization, expressly agreeing to be bound by after-enacted by-laws, 
are bound thereby. Allen v. Gleaner Life Ins. Society. (Mich.) .... ; wt haw se 


719(1)—Where member was in good standing when disability occurred, his rights to penaiite 
under benefit certificate became vested, and society’s subsequent amendments of by-laws 
refusing benefits were ineffectual as to such member. Crnic v. Croatian Fraternal Union 
of America. (Mo. 


719(1)—By-law of fraternal organization depriving beneficiary under benefit certificate of 
presumption of insured’s death following seven years’ absence and requiring proof of 
actual death held void. Shapiro v. Independent Order Brith Abraham of vanes States of 
America. (N. Y.) 1019 


719(1)—As respects liability of fenternel benefit association on death benefit certificate of 
member who failed to pay increased assessment as required by association, under modified 
plan, by joining association member agreed to be bound not only by provisions of cer- 
tificate but by existing en of constitution and by-laws and also by changes made in 
such laws thereafter. ite v. Woodmen of the World. (Utah) 


719(1)—Fraternal benefit society by-law providing, that disappearance or long- continued 
absence of insured should not be regarded as evidence of déath or authorize action upon 
benefit certificate until expiration of full term of insured’s life expectancy held not to bar 
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action on benefit certificate brought 17 yeats after insured was last heard from. Harris 
v. Security Ben. Ass’n. (Wash. 

§ 721. PAYMENT OF DUES. 

721—Under benefit society’s by-law providing for death tax to be collected on member’s death 
and paid to widow or orphan, right of widow to death benefits rested on husband’s member- 
ship in society at time of his death, although he was $2 in arrears in pa Lor ar of monthly 
dues, since provision denying to members in arrears aids and benefits referred to aids and 
ae ie to member, Societa Italiana Mutua Beneficenza Vittorio Emanuele III 

i Ensle 

$ 722. VALIDITY tN GENERAL 

722—-Fact that member of fraternal henefit society failed to read contract, by no alleged fault 
of society, held not excuse for want of knowledge of its terms, Alleged fact that. fraternal 
benefit society had construed beneficiary certificate and constitution to cover disabilities of 
type suffered by insured, and that it had paid such claims and published notices thereof in 
its paper, held insufficient to cure society with fraudulent representation that such claims 
were paid in recognition of legal liability, where constitution of society did not include 
type of injury which had been suffered by insured in definition of compensable disabilities, 
and provided that nonactionable claims should be addressed to benevolence of society. 
Parrott v. Brotherhood of Railroad Trainmen. (Tex.) 

§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 

(2). Effect of misrepresentation, breach of warranty, or concealment in a. 

723(2)—Material misrepresentation in application as to matter affecting nature, extent. 
character of risk invalidates certificate or policy, although made in good faith, where 
application is attached to and made part of policy, or where certificate is benefit certificate 
in fraternal benefit association. a.) 

§ 724. ESTOPPEL OR WAIVER AS. TO OTHER EXISTING INSURANCE. 

(2). Misrepresentation, breach of warranty, or fraud. 

724(2)—Where warranty in application for membership’ in fraternal benefit society warranted 
that all statements, representations, and answers in application were complete and true, 
whether written by applicant or not, untrue answers to questions concerning applicant’s 
health appearing on application held to defeat recovery by beneficiary, whether applicant 
falsified to on examiner or whether medical nes incorrectly ane answers. 
Sovereign Camp, W. O. W. v. Newberry et al. (Tex 

§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 

726—Ambiguity in a certificate must be construed most strongly against insurer. Grand 
Lodge A, O. W. of State of Oklahoma v. Hopkins. (Okla,) .... 

726—Forfeitures of ‘life insurance are not favored in law, and no condition will be implied to 
defeat benefit expressly granted if by reasonable construction the forfeiture can be 
avoided. Interpretation more favorable to insured must prevail, if certificate of life: insur- 
ance was capable of two interpretations. Sovereign Camp, W. O. W. v. Carroll. (Tex.) 

§ 730. CANCELLATION, SU RRE NDER, ABANDONMENT OR RESCISSION. 

730—Letter from benefit association’s secretary, showing no action by association’s governing 
body, agreeing to ratify terms of benefit certificate after certificate holder gave notice of 
election to treat insurance contract as rescinded because association rescinded agreement 
in certificate to pay to beneficiaries death assessments paid by certificate holder, did not 
defeat certificate holder’s election to treat certificate as rescinded. Election to rescind 
or not rescind an insurance contract is final, absent mutual agreement avoiding it. Texas 
Mutual Life Ins. Ass’n v. Boyd. (Tex.) 

(C) DUES AND ASSESSMENTS. 


§ 734. ASE ETS TO ASSESSMENT. 

734—Provision of by-laws of fraternal benefit society issuing disability certificate providing 
for payment of annual assessment, and that insured on obtaining age of 70 is physically 
disabled might surrender certificate for cancellation and receive designated disability bene- 
fits, held not to require insured to continue payment of dues and assessments beyond dis- 
ability po reaching a oe eee of 70 during life of certificate upon election to surrender cer- 
tificate and accept ben Sovereign Camp, W. O. W. v. Brownrigg. (Ala.) 

§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 

743—Unauthorized attempt of mutual benefit association to arbitrarily reduce its contractual 
liability to certificate holders or greatly increase assessments is a repudiation of its con- 
tract and certificate holder may elect to treat contract at an end and sue for assessments 
paid by him. Repudiation of clause in benefit certificate by which benefit association 
promised to pay beneficiaries all death assessments paid by certificate holder during life 
of certificate was repudiation of insurance contract justifying certificate holder’s recovery 
of assessments paid. Generally, whether certificate holder has elected to consider cer- 
tificate still in force after notice of ground for rescission or termination is for ‘trier of 
facts. Whether certificate holder by paying assessments for two months after learning 
of benefit association’s repudiation of its promise to pay beneficiaries all death assess- 
ments paid by certificate holder during her life-time had elected to continue certificate in 
on © new terms held for trier of facts. Texas Mutual Life Ins. Ass’n v. Boyd. 
(Tex. : 

743—In action on fraternal certificate insuring member not heard from for 17 years, findin 
that insured came to his death at, or shortly after, time he ceased to write, authorize 
recovery of assessments paid thereafter, even if. society’s officers did not advise payment 
- assessments after insured’s disappearance and were bound to accept byyment. Tae 

. Security Ben. Ass’n. (Wash.) 


) FORFEITURE OR SUSPENSION. 


§ 744. NATURE AND GROUNDS IN GENERAL, 
744—Fraternal benefit societies are controlled by special statutes rather than general insurance 
laws; but life and total disability certificate containing provisions customarily included in 
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life or disability policies, although issued by fraternal benefit society, is subject to rules 
governing forfeiture of life and disability policies for fraud, misrepresentation, or breach 
of warranty, and waiver or estoppel or forfeit or avoid policy on such grounds, Sovereign 
Com, W: 0. We. wv: Rati: - CGO) 6 os ckcciten ee Sek ae 

744—As respects fraternal benefit association’s liability on death benefit certificate of member 
who failed to pay increased assessments as required by changed by-laws, association’s prior 
renunciation of membership under plan which was declared by Supreme Court of domicile of 
association to be void was not required to be withdrawn; such renunciation being mere 
nullity. White v. Woodmen of the World. (Utah) ......... 

§ 747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 

747—Mutual benefit association held not liable for death of employee of oil company whose 
employment record showed him to have been discharged, under association’s constitution 
authorizing termination of benefits in such event, notwithstanding employee was sub- 
sequently reinstated by company and company’s record was made to show he had been on 
a leave of absence, where employee did not apply for reinstatement in the association. 
Wicker v. Baton Rouge Mut. Ben. Ass’n. (La.) 

§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 

§ 750. DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 

750—Fraternal certificate providing that when cash surrender value had been consumed in 
loans advanced and interest thereon certificate should be void, and that in application of 
loan values monthly payments over full number of years indicated would be considered, 
held not to provide for increase of cash value of reserve after default in premiums so as 
to extend coverage beyond date of death of insured, but to provide for extension of cer- 
tificate only to extent of premiums covered by cash surrender value at time of default 
less amount of loans against policy and interest thereon, in absence of cash payment of 
premiums or interest on loan. Sovereign Camp, W. O. W. v. Miller. (Ala.) 

750—Payment of dues, premiums, or assessments was not condition precedent to continuance 
of death benefit certificate in fraternal association, but provision therein for lapsing cer- 
tificate on default in payment was condition subsequent. Turner v. Masonic Relief Ass’n. 


(Ga.) cin mares : . ened as ee EV ee 

750—Member of fraternal benefit society who had failed for over seven months to pay member- 
ship dues held not a member in “good standing’ whose beneficiary was entitled to death 
benefits, where, although alleged member had not been expelled, under by-law she was 
subject to expulsion and membership was conditioned upon prompt and full payment of 
all dues. Pizur v. Greek Catholic Union of Russian Brotherhoods of the U. S. A. (Pa.) 

§ 751. ——— NOTICE OF TIME FOR PAYMENT. 

(2). Sufficiency of notice. 

751(2)—Statute requiring beneficial association to mail notice of call for assessment stating 
final date of payment before suspending member held satisfied, as to assessment levied on 
February Ist, by notice sent on February 28th that policy would lapse at close of business 
March 4 unless assessment were paid, although first notice of call, dated February 1, was 
not mailed until February 3d, and policy provided that member could not be suspended for 
failure to pay assessment until 30 days from date “on” first notice. Home Benefit Ass’n 
v. Aycock. (Tex.) ; a 

§ 752. EXTENSION OF TIME FOR PAYMENT. 

752—Under fraternal certificate providing for ‘ts termination on notice when indebtedness 
exceeds cash reserve but not authorizing deduction of indebtedness from cash reserve 
available to pay premiums on extended insurance, entire cash reserve was available to 
pay premiums for extended term insurance, in absence of notice of termination. Grand 
Lodge A. O. U. W. of State of Oklahoma v. Hopkins. (Okla.) 1 
753. - SUFFICIENCY OF PAYMENT O TENDER TO PREVENT FOR- 

FEITURE. 
(1). In general. 

753(1)—Where constitution and by-laws of fraternal benefit association provided that member 
suspended for nonpayment of assessments could be reinstated within three months by 
paying delinquent assessments to date, and that such payment should be held to warrant 
that member was then in good health and would remain so for 30 days, association held 
not liable for death benefit when certificate holder died within 30 days after payment of 
delinquent assessments. Van Dahl v. Sovereign Camp, W. O. W. (Nebr.) 

753(1)—Under general provision of constitution of fraternal beneficiary association reciting 
that certificate of life insurance should be void if insured failed to make premium 
payments on or before last date of month, and under special terms of certificate 
granting nonforfeiture benefits, failure of insured to pay monthly premium before last 
day of month held not to forfeit insurance, where insured died about two months there- 
after and certificate had nonforfeiture values sufficient to extend insurance more than 
four years. Under new certificate of life insurance, issued in January, 1930, in considera- 
tion of surrender by insured of all benefits under old certificate, and containing special 
provision that nonforfeiture values should be computed as if new certificate had been 
issued in January, 1927, and providing for automatic premium loan after 36 monthly 
payments shall have been paid, 36 monthly payments held not required to be made after 
issuance of new certificate in order to render special provision effective. Sovereign 
Camp, .W.. O.. W.. v.. Comrall, .. Ghee) «ins 2s a at : Senta , 

§ 754. —— EXCUSES FOR NONPAYMENT. 

754—Beneficiary could not recover on policy of member of beneficial association which provided 
that policy, constitution, and by-laws of association should constitute contract, where con- 
stitution provided that policy should be void if member was not in good health for 30 
days after receipt of any delinquent installment of dues by association, and member was 
sick at time unpaid installment became delinquent and remained continuously sick from 
then until his death, although installment was remitted 12 days after due date. Johnson 
v. Sovereign Camp, W. O. W. (La.) ees Caen ered ade ee ; ; 
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754—Member’s actions on fraternal benefit certificate for sick benefits held not barred by 
member’s failure to pay assessment levied after disability occurred, where society refused 
member’s tender of payment of assessment. Crnic v. Croatian Fraternal Union of 


America. (Mo.) 1 


754—Insurer held not liable on fraternal benefit icy of insured who became insane, and 
failed to pay assessments, under by-law providing for payment of assessments for insane 
person by insurer, where there was no satisfactery evidence of at least two physicians 
that insured was insane and incapable of attending to payment of dues, or that insured 
was unable to pay at time when insured was three months in arrears, as required by by-law. 
Williamson v. Supreme Forest Woodmen Circle. (Tex.) 

754—Failure of holder of mutual benefit certificate to pay death assessment held not excused 
by Governor’s declaration of bank holiday, where Governor’s proclamation did not pur- 
port to suspend payment of financial obligations generally, and insured did not forward 
check on bank account for amount of assessment or otherwise attempt to transfer any part 
- his funds in bank to account of benefit association. Home Benefit Ass’n v. Aycock. 
(Tex. 

§ 755. 

(1). In general. 

755(1)—Fraternal benefit societies are controlled by special statutes rather than general insur- 
ance laws; but life and total disability certificate containing provisions customarily included 
in life or disability policies, although issued by fraternal benefit society, is subject to 
rules governing forfeiture of life and disability policies for fraud, misrepresentation, or 
breach of warranty, and waiver or estoppel or forfeit or avoid policy on such grounds. 
Sovereign Camp, W. O. W. v. Lawson. (Ga.) ........ ere: 

755(1)—Facts held insufficient to show that fraternal association was estopped to claim that 
benefit certificate had been forfeited for nonpayment of assessments. Admission in bene- 
ficiary’s reply that authority of fraternal association’s representatives was limited to 
explaining rights and privileges of holders of benefit certificates held to show that such 
representatives were without authority to excuse payment of assessments or to represent 
that certificate was without value and that association would not accept any further assess- 
ments on it. McMullen v. Modern Woodmen of America. (Mo.) 

755(1)—-Facts held insufficient to show that fraternal association was estopped to claim that 
benefit certificate had been canceled for nonpayment of assessments. Heffelfinger v. Mod- 
ern Woodmen of America. (Mo.) ee ated : ees 

755(1)—Principles of waiver and estoppel and underlying rules of agency may operate to 
destroy effect of strict and rigid provisions of fraternal benefit policy of insurance. 
Sovereign Camp, W. O. W. v. Moraida. (Tex.) ... Se , at 

- Powers of officers or agents. 

755(2)—Local financial secretary of fraternal insurance society is without authority to waive 
default in payment of premiums by acceptance of premiums after default. Waiver of 
default for failure to pay premium on benefit certificate must be by agent empowered to 
waive and before death, or, if after death, waiver must be with knowledge of death, which 
rnowiedge must be that of authorized agent. Sovereign Camp, W. O. W. v. Muse et al. 
(Miss.) . fate 

755(2)—Local secretary of fraternal beneficiary association has no authority in his own right 
to waive provisions of contract, but while acting as channel of information between asso- 
ciation and insured, knowledge acquired in actual performance of delegated duties imposed 
on him is in law imputed to his principal whether he conveys such information to principal 
or not. Limitation on authority of officers or agents of fraternal beneficiary association to 
waive conditions contained in beneficiary certificates held not to preclude waiver by asso- 
ciation. Sovereign Camp, W. O. W. v. Moraida. (Tex.) 

(3). Demand, acceptance, and retention of assessments. ; 

755(3)—Fraternal benefit association held estopped to avoid or forfeit certificate of life and 
total disability insurance on ground of insured’s misstatement or concealment of his 
physical condition, where association, with full knowledge of facts constituting its 

defense, continued to receive and retain monthly premiums for more than year after 


insured filed claim of total disability, notwithstanding association tendered premiums back 
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to insured at trial of suit on certificate. Sovereign Camp, W. O. W. v. Lawson. (Ga.)..1231 


755(3)—Acceptance of past-due premiums on benefit certificate by principal office of fraternal 
insurance society without knowledge of previous death of insured held not waiver of pro- 
vision of certificate that nonpayment of premiums, when due, would result in suspension of 
insured, rendering certificate void. Sovereign Camp, W. O. W. v. Muse et al. (Miss.) 

4). Custom and course of dealing. 

755¢4)—Where mutual benefit association has, in repeated instances, received from member 
epee of overdue assessments, so as to establish custom of dealing between parties, and 
led member to believe that strict observance of requirement as to time of payment is 
unnecessary, certificate of insurance is not forfeited by failure to pay assessment at required 
time, provided delinquent member has relied on practice and has paid within customa 
time, since association is estopped by its course of conduct from claiming forfeiture accord- 
ing to strict letter of its contract. Acceptance of late monthly payments of assessments 
against member for period of eighteen months by loal secretary of fraternal beneficiary 
association, in accordance with custom of local lodge, but without knowledge of Supreme 
Lodge, last two assessments being accepted with knowledge of illness of member, held to 
constitute waiver and “estoppel”? of association to rely on provisions of beneficiary certifi- 
cate releasing Supreme ge from fisbility on such certificate in case of late payment. 
Sovereign Camp, W. O. W. v. Moraida. (Tex.) 

; 758. _REINSTATEMENT. 
763. WAIVER OF OBJECTIONS. 

763-—~Letters written by fraternal benefit association to member held not .to show waiver of 
provisions of constitution and by-laws that member in default could be reinstated only 
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while in good health, and that payment of past-due assessments would be his warranty 
that he was at time of making such payments in good health and that he would remain 
in good health for 30 days after payment. Sovereign Camp, W. O. W. v. Williamson. 


(Miss. 
763—Where local secretary of fraternal beneficiary association accepted late payments of 


assessments from all members of local lodge, and from one member with knowledge of such 
member’s illness, knowledge of secretary held imputed to association, precluding it from 
claiming forfeiture of beneficiary certificate on ground on failure of member to comply 
with requirements of certificate authorizing forfeiture in case of failure to make payments 
at stipulated time. Sovereign Camp, W. O. W. v. Moraida. (Tex.) 


(E) BENEFICIARIES AND BENEFITS. 


§ 767. INSURABLE INTEREST OF BENEFICIARY. 

767—Beneficiary’s assignment of rights under fraternal benefit certificate was without effect, 
where assignee had no insurable interest in insured’s life. Foster v. Fraternal Aid Union. 
(Mo.) eit pa ore eat ; axe i 
768. PERSONS WHO MAY BE BENEFICIARIES. 
770. —— STATUTORY PROVISIONS. : 

770—Right of beneficiary to claim status of dependent of insured under statute relating to 
mutual benefit associations depends on particular facts and circumstances. United Home 
Protective Corporation v. Reed. (Okla.5 ; 

770—“‘Dependent” within statute confining payment of death benefits by fraternal beneficial 
association to wife, relatives, or persons “dependent” on member means dependent for 
some degree of financial support and care, and permissibly includes dependency as matter 
of fact, however arising or created. Contract between insured and his former wife, 
executed as part of divorce property settlement whereunder insured agreed to keep such 
former wife as beneficiary under insurance certificate isssued by fraternal beneficial associa- 
tion held insufficient to create “dependent” status between parties within statute limiting 
payment of death benefits by fraternal benefit association to wife, relatives, or persons 
“dependent” on member. Right of insured’s divorced wife to proceeds of fraternal bene- 
ficial association’s insurance certificate in which she was named as beneficiary held not 
affected by validity of divorce which was subsequently obtained by insured’s second wife. 
where statute of association’s domicile provided that payment of death benefits by fraternal 
beneficial association should be confined to wife, relatives, or persons dependent on member. 
Meyer v. Meyer. (U. S.) : 

§ 771. PROVISIONS OF CHARTER AND BY-LAWS. 

771—Rule of executive committee of State Firemen’s Association making benefits payable to 
widow, children, father and mother, brothers and sisters, in order, held reasonable, and 
widow of deceased fireman was entitled to death benefits as against children of prior mar- 
riage. New Jersey State Firemen’s Ass’n et al. v. Gildea et al. (N. J.) 

771—After death of insured, fraternal benefit association held without power to exercise any 
right of waiver of restrictions as to classes of beneficiaries to whom payment should be 
made, since death of insured definitely fixed rights of parties as to payment under insurance 
certificate. Meyer v. ‘ae: eS ae 

' 772. DESIGNATION OF BENEFICIARY. 
773. IN GENERAL. 

773—Use of descriptive words and phrases relating to relationship between insured and bene- 
ficiary will not affect validity of benefit certificate, unless descriptive matter renders uncer- 
tain person intended to be beneficiary, if designated person comes within eligible class. 
United Home Protective Corporation v. Reed. (Okla.) one 

773—Statement in insured’s letter to insurer’s division secretary that designated persons were 

eficiaries of life policy and that beneficiaries were not to be changed held sufficient 

designation of persons named as beneficiaries of policy, where policy directed insured to 
deliver request for change of beneficiary to insurer’s division secretary, although letter 
was not forwarded to insurer’s head office until after death of insured. Designation of 
beneficiary of life policy must be direct and made in such manner as to show definite 
demand or request to insurer that it pay benefits of certificate to specified beneficiary. 
That insured’s letter to division secretary of insurer to whom insured had been directed 
to deliver request for change of beneficiary was not forwarded to insurer’s head office 
until after insured’s death held not sufficient to defeat recovery by persons named as bene 
ficiaries in such letter. Barabrant v. Burns et al. (Tex. 

§ 777. INVALID OR INEFFECTIVE DESIGNATION. 

777—Words “related to the member as wife” or words of similar import in describing bene- 
ficiary of benefit certificate are generally regarded as descriptio persone and if it is estab- 
lished that one who otherwise answers description does not have legal status as wife of 
insured, such fact does not prevent her from taking a; beneficiary provided she is eligible 
to designation as beneficiary, and misdescription is immaterial to risk. In action on mutual 
benefit certificate, it is immaterial that insured may have wrongfully designated beneficiary 
as belonging to certain class, if beneficiary comes within eligible class. In action on mutual 
benefit certificate in application for which beneficiary was designated as wife of insured, 
beneficiary could recover either as wife or dependent. United Home Protective Corpora- 
tion v. Reed. (Okla.) 

777—Person who was named as beneficiary of accident certificate issued by fraternal benefit 
association, but who was not member of statutory class of permissible beneficiaries at time 
of accrual of right to payment of benefits under certificate as required by statute of state 
association’s domicile held not entitled to proceeds of certificate merely because named in 
policy as beneficiary. Meyer v. Meyer. (U. S.) 


§ 778. FAILURE TO MAKE DESIGNATION. 
778—Where judgment recognized deceased’s universal legatee as his heir entitled to proceeds 
of fraternal life policy, refusal to permit proof that another claimant was deceased’s 
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nephew held not error, since nephew was not a forced heir, and consequently universal 
legatee had prior claim. Hicks vy. District weet Lodge No. 21, Grand United Order of 
Odd Fellows of Louisiana et al. v--) 
779. CHANGE OF BENEFICIAR 
783. VESTED INTEREST OF BENEFICIARY. 
ea of poner) in life policy becomes vested on death of insured. Barabrant v. 
urns et a 
§ 784. MODE OF CHANGING BENEFICIARY. 
(1). In general. 
784(1)—Insurer may insist on compliance with terms of contract relating to change of bene- 
ficiary. Barabrant v. Burns et al. (Tex.) 
784(1)—Constitution and by-laws of benefit order become part of insurance contract, and where 
contract specifies method for en oe beneficiary, such method is exclusive, and there 
must be substantial compliance with method. Where insured in benefit certificate, after 
death of beneficiary, failed to designate new beneficiary in certificate, although insured 
stated to friends that he had changed beneficiaries and that plaintiffs would receive portion 
which would have gone to original beneficiary, mother of insured who was named as 
cobeneficiary and not plaintiffs was entitled to diane | of certificate upon insured’s death, 
since insured’s conduct was_ insufficient . c a beneficiary. Grand Lodge Colored 
Knights of Pythias et al. v. Loller et al. 
(6). Who may make objection. 
784(6)—Beneficiary has only expectancy or inchoate interest in life policy which reserves right 
to insured to change beneficiary thereunder, and hence cannot complain of change in 
beneficiary which is made without conforming to original contract. nder provisions of 
constitution and by-laws of fraternal benefit society that holder of certificate of life insur- 
ance could change beneficiary at his pleasure without consent of beneficiary, selection of 
beneficiary was entirely in control of insured, and hence, beneficiary could not object to 
change of beneficiary which was made without conforming to procedure outlined in cer- 
tificate. Barabrant v. Burns et al. (Tex.) .. 
(7). Estoppel and waiver as to mode of change. 
784(7)—Insurer may waive com “ong with procedure which is outlined in policy for changing 
beneficiary, Barabrant v. Burns et al. (Tex.) 
784(7)—Act of subordinate lodge in accepting payment of premiums after death of aes 
of benefit certificate issued by fraternal society and remitting payments to society wit 
knowledge that insured had stated to others that he had changed beneficiary, and that 
such change actually had not been made, held not “estoppel” which would require society 
to waive formalities of certificate and pay proceeds of certificate to party insured allegedly 
oe —— beneficiary. Grand Lodge Colored Knights of Pythias et al. v. _— 
et a “3 
§ 785. DEATH OF BENEFICIARY BEFORE INSURED. 
785—Where beneficiary of benefit certificate predeceased insured, benefits were payable to 
insured’s brother under provision in certificate and not to person named in beneficiary’s 
will, notwithstanding that beneficiary and person named in her will had paid dues and 
assessments to keep certificate in force, — one had no vested interest in cer- 
tificate. Sorrell v. Sovereign Camp, W. O. (N. C.) 
§ 786. LOSS OF CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
§ 787. —— IN GENERAL. 
787—Impaired vision of railroad brakeman, a member of fraternal society who claimed to be 
commercially blind, but, who was able to read own writing without glasses at distance of 
12 to 14 inches and to identify several jurors from witness stand held not to entitle mem- 
ber to recover under benevolent certificate for “complete and permanent loss of sight.” 
Brotherhood of Railroad Trainmen v. Powers. (Cal. 
787—Fraternal life certificate held void, where nog oh s death resulted from wrongful act of 
designated beneficiary, under constitution and by-laws so providing, although such bene- 
ficiary was not eligible to take under regulations of association because she was not 
insured’s lawful wife. Shaw et al. v. Sovereign Camp, W. O. W. (W. Va.) 
§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general. : : 
789(1)—Insured, failing to furnish satisfactory proof of disability until more than six months 
after avoiding of his beneficiary certificate and termination of his contract for nonpayment 
of dues or assessments, held not entitled to total and permanent disability benefits, though 
disability occurred when certificate was in force, where amended by-laws required proof of 
atts yr - furnished while certificate was in force. Modlin v. Sovereign Camp, W. O. 


(2). Estoppel and waiver as to proofs and defects therein. 
789(2)—Granting hearing by insurer to insured’s widow before insurer’s Supreme Council 
held waiver of widow’s failure to furnish proper proofs of loss. Allen v. Gleaner Life 
Ins. Society. (Mich.) 


§ 790. DISCRETION OF ASSOCIATION AS TO ALLOWING BENEFITS. , 

790—Beneficiary could not recover on fraternal death benefit certificate of member who failed 
to pay increased assessments, on ground that deceased’s interest in reserve or surplus funds 
of association carried substantial insurance preventing forfeiture of certificate, since member 
does not acquire any severable or proprietary right to any portion of property of organiza- 
tion as against association itself. White v. Woodmen of the World. (Utah) 

§ 791. AMOUNT OF BENEFITS. 

(1). Death benefits. : 

791(1)—Death from severe illness two or three weeks after insured had been accidentally shot 
held “accidental bodily injury’? within double indemnity clause of life policy. Allen v. 
Gleaner Life Ins. Society. (Mich.) : pee 

791(1)—Provision of fraternal life insurance certificate or by-laws of insurance association 
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made part of certificate, limiting liability for death from chronic or epidemic disease to 
one-tenth of face value of certificate, held enforceable, notwithstanding agent of associa- 
tion or assoeiation knew of insured’s condition at time of issuance of certificate. National 
Benev. Society v. Russell. kla.) 
(2). Benefits for disability. 

791(2)—Where terms of fraternal insurance policy providing for sick benefits were not 
ambiguous, meaning of words “sick” or “‘sickness,” as used in policy, would not be 
extended beyond their ordinary meaning, notwithstanding rule that provision of insurance 
policies will be liberally construed in favor of insured. Insured sustaining fractured 
elbow by reason of a fall held not “sick” or “‘ill’? within sick benefits clause of fraternal 
policy, and hence not entitled to sick benefits thereunder. Fazekas v. Perth Amboy Holy 
Mary Roman Catholic Sick Ben. Soc. (N. J.) .....--....-. Crane RES 

791(2)—Where holder of fraternal life certificate with disability clause became totally and 
permanently disabled while certificate was in force, his right to disability benefits vested and 
remained unaffected by subsequent default in dues and payment of them while not in good 
health. Sovereign Camp, W. O. W. v. Bowers. (Ky.) 

791(2)—Provision of constitution of organization of railroad enginemen for payment of com- 
pensation for total and permanent disability, incapacitating member for performance of 
all manual labor because of loss of hand, held to provide for compensation for disability 
which rendered member substantially incapacitated from performing any occupation involv- 
ing manual labor, in view of preceding provision for compensation for disability caused 
by loss of hand incapacitating member from pursuing occupation of railroad fireman. 

assell vy. Brotherhood of Locomotive Firemen and Enginemen. ) 

§ 792. ADJUSTMENT OF LOSS. eae 

792—Where beneficial association assumed absolute obligation to pay benefits for total per- 
manent disability, provision that decisions of its own tribunals upon claims for benefits 
should be conclusive held not binding upon member, where rejection of member’s claim 
by association’s tribunals was arbitrary and unreasonable. Cordell v. Brotherhood of 
Locomotive Firemen and Enginemen. (N. C. 

§ 802. NATURE AND FORM OF REMEDY. : 

802—Contract conferring vested rights in fraternal benefit society insurance certificate, on 
beneficiary thereof, may be enforced by appropriate proceeding if consistent with general 
law and laws of association. Meyer v. Meyer. (U. S.) 


(F) ACTIONS FOR BENEFITS. 
§ 803. movi OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


§ 805. a. a oF COURTS FOR SETTLEMENTS OF DISPUTES. 
. In general. 

805(1)—By-law requiring appeal from denial of claim by insurer’s Supreme Council to 
insurer’s Supreme Arbor, which did not meet for three years, held void as unreasonable. 
Allen v. Gleaner Life Ins. Society. (Mich.) ..................... 

805(1)—Appeal by member of fraternal benefit association to board of directors of association 
from disallowance of disability benefits did not estop member from ya action for 
enforcement of claim for such benefits. Campbell v. Brotherhood of Locomotive Firemen 


& Enginemen et al. (Va.) 
2). Conclusiveness of society’s determination. 
805(2)—Where benevolent certificate provided that granting of aid to unfortunate member 
should be matter of benevolence, resort could be had only to tribunals of fraternal society, 
although member could show in courts that he had been refused fair, reasonable, and 


impartial hearing or that — of his claim was arbitrary or fraudulent. Brotherhood 


of Railroad Trainmen v. 


§ 809. DEFENSES. 

809—Provision limiting power of secretary of local union to waive member’s forfeiture of 
death benefits for three months’ default in payment of dues held no defense in action for 
death of member who came within forfeiture provision, where state office received dues 
collected from delinquent members and made no offer to refund deceased’s dues which 
were fully paid at death. Sawyer v. Iowa State Conference of Bricklayers, Masons and 
Plasterers International Union of America. (Ia.) se 

§ 812. LIMITATIONS. 

812—Provisions of constitution of fraternal benefit society that decision of board of directors 
upon disability claim should be final, that all disability benefit claims which had been finally 
rejected should be barred unless suit was brought within six months, and that no member 
should resort to civil court for redress of wrong until remedies by appeal provided in 
laws of society had first been exhausted, held not to preclude appeal to court before expira- 
tion of 6 months from rejection of claim by society. Campbell v. Brotherhood of Loco- 
motive Firemen & Enginemen et al. (Va.) 

§ 814. PROCESS AND APPEARANCE. 

814—Foreign fraternal beneficiary associations appointing superintendent of insurance as 
process agent are constructive residents of every county in state and are on same basis 
as foreign insurance companies appointing process agent. Citizen of another state, suing 
on benefit certificate where business was transacted in other state, cannot secure service 
on mutual benefit association which has appointed process agent by ‘serving process 
upon superintendent of insurance of Missouri. Where citizen of Kansas instituted 
suit in Missouri circuit court against fraternal benefit association to recover proceeds 
of beneficiary certificate executed in Kansas, service of process on clerk of local lodge 
of association, who was designated in return as agent of association, held not to confer 
jurisdiction on circuit court, under statute limiting service of process by citizen of 
another state to service on local agent appointed to accept service. State ex rel 
Modern Woodmen of America v. Wilcox. (Mo.)....... 
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§ 815. PLEADING. 
).. Declaration, complaint, or petition. 
815(1)—In action against mutual benefit society for death benefits in consequence of member’s 
death, complaint stating that deceased remained member of society until his death, that a 
sum certain as was due, time when it accrued and defendant’s failure to pay, held to state 
sufficient consideration. Societa Italiana Mutua Beneficenza Vittorio Emanuele III Di 
Ensley v. Lovoy. (Ala. 
815(1)—In action for disability benefits under benefit certificate, averment that sum claimed 
was due held to import that plaintiff’s disability after reaching age of 70 years, maturing 
insurer’s obligation to pay, occurred within life of contract, as inst contention that 
complaint was demurrable for failure to set out or to refer to specific sections of society’s 
by-laws. Sovereign Camp, W. O. W. v. Brownrigg. (Ala. 
815(1)—Petitions for sick benefits under benefit certificate held not fatally defective for failure 
to allege that society issued plaintiff certificate wherein it agreed to pay such benefits, where 
society accepted plaintiff as member without issuing such certificate. Crnic v. Croatian 
Fraternal Union of America (Mo.) ae 
815(1)—-In action upon beneficiary certificate by member of benefit association who had made 
application, received certificate, and made payment in North Carolina, complaint alleging 
t association unreasonably and fraudulently refused to carry out terms of association’s 
constitution and member’s beneficiary certificate, that member exhausted all remedies 
available by laws of association and gave proper officers proper notice before bringin 
action, held to state cause of action within jurisdiction of North Carolina courts. Cordell 
v. Brotherhood of Locomotive Firemen and Enginemen. (N. C.) 
815(1)—-In view of statute providing that benefits under policy of fraternal insurance were 
not subject to payment of debt of certificate holder or other person entitled to certificate, 
heir of deceased beneficiary held entitled, in her personal capacity and as assignee of 
other heirs of decedent, to maintain action on fraternal life policy without alleging that 
deceased beneficiary left no debts requiring administration upon beneficiary’s estate. 
Modern Woodmen of America v. Crudup. (Okla.) ; ; saa 
815(1)—In beneficiary’s action on benefit certificate, allegation in general terms that insured 
and plaintiff performed all of conditions of policy or. their part held sufficient pleading of 
performance of conditions precedent as against general demurrer. Grand Lodge A. O 
U. W. of State of Oklahoma v. Hopkins. (Okla.) ... .. brat hs Sie Sea 
815(1)—In action against fraternal association for death benefits, petition alleging that defend- 
ant made payment of death benefits immediately on death of its members, that deceased 
was member at time of his death and had paid all assessments, and that because of his 
death plaintiff, as deceased’s beneficiary, became entitled to receive from defendant sum 
of $415.64, held fatally defective for failure to state the contractual obligation sought to 
be enforced. Allegation that on death of plaintiff’s husband, a member of fraternal society, 
plaintiff beneficiary requested blanks for making proof of death which were refused, and that 
defendant refused to accept proof of death, held insufficient allegation of waiver, in 
absence of allegation that contract imposed duty on society to furnish, upon request, 
blanks for making proof of death. Grand Lodge Free and Accepted Masons of Texas v. 
Walker. (Tex.) 
2). Plea, answer, or affidavit of defense. ; 
815(2)—In action for disability benefits under benefit certificate, special pleas averring that 
in application for certificate insured represented date of birth as year later than actual 
date, and hence received insurance at cheaper rate without society’s knowledge of true 
date of birth, and that plaintiff was estopped thereby from claiming date of birth other 
than that specified in application, held pleas of estoppel — — from showing 
date of birth sreeeaas that named in application. Sovereign Camp, W. O. W. 
Brownrigg. sae) 
. eply. 
815(3)—In action os disability benefits under benefit certificate, replication to special pleas 
alleging forfeiture of plaintiff’s right to benefits for nonpayment of dues averring facts 
warranting inference that officers of insurer recognized plaintiff’s right to benefits by 
treating insurance as in force held demurrable, in absence of affirmative averment that 
application for reinstatement was accepted by insurer with notice of previous suspension 
for nonpayment of dues. In action for disability benefits under benefit certificate, replica- 
tion that plaintiff had been restored to membership and assessments had been accepted by 
defendant with knowledge of plaintiff’s previous suspension for nonpayment of dues held 
not demurrable as to defendant’s pleas averring forfeiture of plaintiff's right to benefits 
under certificate for nonpayment of dues. In action for disability benefits under benefit 
certificate, replication averring restoration of plaintiff to membership and acceptance of 
assessments on certificate with notice of previous suspension of plaintiff for nonpayment 
of dues held demurrable as to pleas averring that plaintiff in ——s gave date of birth 
a year later than true date, thereby receiving insurance at cheaper rate, in absence of 
averment that representation was made innocently, tender of balance due at higher rate 
and an thereof with knowledge. Sovereign Camp, W. O. W. v. Brownrigg. 


(4). Issues, proof and variance. 
815(4)—Verdict for total disability benefits on certificate in fraternal benefit association held 
supported by petition, notwithstanding failure of petition to plead provisions of charter 
or by-laws of association, since association had burden of — and proving anything in 
application. charter, or by-laws upon which it relied. overeign Camp, W. 
Lawson. (Ga.) 
§ 816. EVIDENCE. 
$ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
1). In general. 
817(1)—Presumption that beneficiary named in benefit certificate was entitled to recover pre- 
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vailed, where right to recover was questioned on ground that change in beneficiary was 
ineffective. Washington v. District Grand Lodge No. 21, Grand United Order of Odd 
Fellows of Louisiana. (La.) 
817(1)—Burden was on beneficiary of fraternal bencfit certificate to prove plea ‘that fraternal 
association was estopped to claim that benefit certificate had been forfeited for nonpay- 
ment_of assessments. Heffelfinger v. Modern Woodmen of America. (Mo.) 
817(1)—In action against fraternal beneficiary association on beneficiary certificate, local secre- 
tary of association was presumed to have performed his duty and made known to his prin- 
cial = pertinent information relative to transaction. Sovereign Camp, W. O . Ws 
orai 
(2). Matters of avoidance and forfeiture. 
817(2)—Plaintiff’s case on death benefit certificate in fraternal association was established prima 
acie by proof of possession of certificate at date of insured’s death and its introduction in 
evidence, without proof of payment of required dues or premiums, em burden on 
association to show nonpayment. Turner v. Masonic Relief Ass’n. 
817(2)—Under constitution of fraternal benefit association providing that osuaiiis is accepted 
by member with understanding that his contract shall consist of application, medical exam- 
ination certificate, benefit certificate, together with constitution or as it may be changed, 
altered, added to, amended, or repealed, member held conclusively presumed to have knowl- 
edge of change in constitution and by-laws and of new plan requiring increased assessments 
so as to defeat beneficiary’s recovery on death benefit certificate because of member’s failure 
to pay increased assesments. White v. Woodmen of the World. (Utah) 
(3)., Cause of death or injury. 
817(3)—In action on life insurance certificate, name of disease first appearing on insured’s 
death certificate is presumed to be primary cause, in view of statutory requirement that 
attending physician gave first the name of disease which is primary cause of death. 
National Benev. ret y oe. (Okla.) 
818. ADMISSIBILITY 
(1). In general. 
818(1)—In action on life certificate, exclusion of purported constitution and by-laws of nears, 
dated after issuance of certificate and containing age clause claimed to be violated by 
insured, held not error where such clause was not shown to be in effect when certificate 
was issued and where proposed constitution and by-laws were not properly certified to, to 
make them admissible. Grand United Order of Odd Fellows v. Jones et al. (Tex.) 
(3). Forfeiture of certificate. 
818(3)—Evidence that defendant fraternal order unquestioningly paid insurance on life of 
another member of local lodge to which insured belonged, even though such member was 
in arrears on monthly premiums, held admissible, as tending to show custom, on coemne 
whether defendant waived alleged forfeiture of life insurance contract for nonpey wen of 
monthly installment. Funderburk et al. v. Sovereign Camp, W. O. W. ...1300 
§ 819. —— WEIGHT AND SUFFICIENCY. 
qa In general. 
819(1)—Prima facie case on death benefit certificate in fraternal association may be rebutted 
by testimony tending to support any valid legal defense interposed. Turner v. Masonic 
Relief Ass’n. (Ga.) 
819(1)—Where benefit certificate provided that members should be considered ‘totally and per- 
manently disabled only in enumerated cases, liability of fraternal society was dependent 
upon proof that member’s loss came within restricted term of certificate, and it was not 
sufficient merely to establish total and permanent qasbility either occupational or general. 
Brotherhood of Railroad Trainmen v. Foucen. (Ky.) 
819(1)—Where insured in benefit certificate had changed beneficiary from his wife to his 
mother, evidence held to sustain finding that mother was dependent upon insured, and that 
insured’s mother and father had been legally married, as regards effectiveness of change 
of beneficiary. Washington v. District Grand Lodge No. 21, Grand United Order of 
Odd Fellows of Louisiana. (La.) 
(2). Matters of avoidance and forfeiture. 
819(2)—Evidence that insured was treated for syphilis, which resulted in his death, shortly 
before applying for certificate in fraternal benefit association, precluded recovery on cer- 
tificate, where insured stated in application that he had not suffered from, and had not 
consulted or been attended by physician for any disease within ten years. Verdict against 
fraternal benefit association. on certificate held not authorized, where evidence excluded 
every reasonable inference except that representations made by insured in nares were 
both false and material. Sovereign Camp, W. O. W. v. Batchelor. (Ga.) ; . 1231 
(3). - Estoppel and waiver. 
819(3)—Proof of practice of fraternal benefit association in accepting payments for purposes 
of reinstatement after member was automatically suspended for nonpayment of assess- 
ments held not to establish course of dealing or custom to accept such payments which 
would estop association from asserting forfeiture on ground that holder was not in good 
7 at time of payment or had failed to remain in one health for 30 cays Cesena 
Van Dahl v. Sovereign Camp, W. O. W. (Nebr.) ‘ 1284 
). Death or injury and cause thereof. 
819(4)—In suit on fraternal benefit certificate for total disability benefits, evidence that plain- 
tiff furnished satisfactory proof of total disability, as required by certificate, held to sustain 
recovery. Sovereign Camp, W. O. W. v. Lawson. (Ga.) . 
819(4)—Evidence disclosing that police observed insured committing robbery, that insured 
failed to heed demand of police to submit to arrest, but made motion which might reason- 
ably be considered by police to be attempt to grab for gun with which robbery had been 
committed, and that police fatally shot insured, established that insured’s death occurred 
“in consequence of violation of law” within exception of benefit certificate, pee 
recovery. Modern Woodmen of America v. Ingram. (Ind.) 
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819(4)—In action on beneficiary certificate, evidence held to sustain finding that member was 
totally and permanently disabled within clause of association’s constitution providing for 
total permanent disability payments where member was prevented from performing any 
work for remuneration or profit. Cordell v. Brotherhood of Locomotive Firemen and 
Enginemen. ( 
824.. CONDUCT IN GENERAL. 
825. —— QUESTIONS FOR JURY. 
(1). In general. 
825(1)—Reasonableness of by-laws and regulations of insurance society depends upon circum- 
stances and matters in pais, and hence is question for jury. Allen vy. Gleaner Life Ins. 
Society. (Mich.) 
825(1)—In actions on benefit certificate for sick benefits, evidence held to make prima facie 
case for me en. justifying submission to jury. Crnic v. Croatian Fraternal Union of 
America. (Mo. ) 
825(1)—In action on beneficiary certificate, where evidence clearly showed total and per- 
manent disability of member, whether association’s board of directors improperly denied 
member’s right to compensation under membership certificate held for jury. Cordell v. 
Brotherhood of Locomotive Firemen and Enginemen. ‘ 
825(1)—Whether insured died from chronic disease, so as to limit liability on fraternal life 
insurance certificate, held for jury. National Benev. Society v. Russell. a.) 
825(1)—Whether one suing on mutual benefit certificate is a dependent is wien for jury. 
United Home Protective Corporation v. Reed. (Okla.) 
825(1)—In beneficiary’s action for amount due under benefit certificate because of insured’s 
death from bodily injur. through external, violent, and accidental means, evidence as to 
fraud invalidating beneficiary’s release held to authorize nonsuit but not directed — 
for insurer. Clarke v. Order of United Commercial Travelers of America. (U. S. 
(2). Avoidance or forfeiture. 
825(2)—In beneficiary’s action on policy of fraternal benefit life insurance, whether policy had 
lapsed for nonpayment of dues to lodge held for jury. Masonic Ben. "Ass'n of Most. Wor- 
reg St. John Lodge, Ancient Free and Accepted Masons of Oklahoma v. Davis. 
(Okla. ) ; 
$25(2)—In action on life insurance certificate, question as to when and how monthly premium 
was paid held for jury on conflicting evidence. Evidence that insured frequently paid 
monthly premiums after time limited, and sometimes paid two premiums together, which 
insurer unquestionably accepted, held ‘sufficient for jury on question whether insurer waived 
alleged forfeiture of life insurance contract because of nonpayment of ) ene install- 
ment. Funderburk et al. v. Sovereign Camp, W. O. W. (S 
825(2)—In action on fraternal death benefit certificate, if decision turned on whether actual 
notice was served on member of change of plan and resultant increased assessments which 
member failed to pay, beneficiary would have been entitled to have issue of notice sub- 
mitted to jury. ite v. Woodmen of the World. (Utah) 
(3). Death or injury and cause thereof. 
825(3)—-In action against voluntary labor organization for monthly benefits on account of 
total disability to perform all manual labor on account of amputation of arm, evidence 
held sufficient to raise fact issue as to total and permanent, incapacity of. plaintiff to 
perform all manual labor within provision of constitution providing for compensation for 
such disability. Hassell v. Brotherhood of Locomotive Firemen and Enginemen. (Tex.) 
§ 826. INSTRUCTIONS. 
(1). In general. 
826(1)—-Where amendments to by-laws of fraternal benefit society did not affect member’s 
right to sick benefits because disability antedated amendments, refusal of instruction sub- 
mitting defense based on amendments held not error. Crnic v. Croatian Fraternal Union 
of America. (Mo.) 5 ; ey 
§ &27. VERDICT AND ‘FINDINGS. 
827—Verdict for ‘$1,000, half the policy,” for total disability benefits on fraternal benefit 
certificate providing for $1,000 total disability benefit in full settlement on surrender of 
certificate for cancellation, held not objectionable on ground that phrase “with surrender 
of policy” in ene rendered verdict inconsistent. Sovereign Camp, W. O. W. v. 
Lawson. (Ga. ‘ ‘i ; at ‘ : ee | 
§ 828. JUDGMENT. 
828—Recovery by member against benefit association was properly rendered against association 
as against contention recovery should have been limited to certain fund of certain depart- 
ment of association. Cordell v. Brotherhood of Locomotive Firemen and Enginemen. 
(N. Gace ere ait 
68. 
865(2)—Where insured knew she was suffering from tuberculosis at time application for 
reinstatement of life policy was mailed, but failed to disclose her condition to insurer, 
such concealment was so fraudulent as to vitiate action of insurer in reinstating policy. 
Reilley et al. v. New York Life Ins. Co. (Wash. wate Bede 4 





